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the Economy 





\t vear’s end the BLS all-items index dipped slightly, 
0.1 per cent, to 114.9 per cent of the 1947-1949 average, 


as compared with November Declining automobile 


Cost of Living 


and apparel prices caused the barely perceptible drop 
Food was up 0.3 per cent for the month. Over the year 


1953, the all-items index climbed 0.7 per cent 


Unemployment got back in the news recently because 
of a jump of 422,000 in December over November 
dropping total civilian employment to 62.614 million 
Phere were 1.85 million men and women out of work 


Labor Force 


in December But just last January 1.892 million 
Americans were unemploved, and im 1949 the monthly 


average was 3.395 million | 


vith 1939 month 


Wages in ber saw November's loss made 
mie ¢ verage weekly Pay tor production VOrk 
Manufacturing [ n asec 8 cents to $71.78 Averave hourly 


remained unchanged at $1.79, Over the vear the 

Iv averaue dropped 36 cents: the drop of 1.6 hour 
the average workweek was partly made up by 
Aaverauc hourly rate increase Of six cents 


Board of Governors of the Federal Reserve Svs 


industrial 
Production 


has converted its industrial production index to 
the new base vears of 1947-1949. Formerly the years 
1935-1939 were used The new index shows November 
“as 130 per cent of the 1947-1949 average; the old as 228 
per cent ot the 1935-1939 average December figur 


on the new base were said to show “a turther sm: 


contraction.” 


Down in November trom October by $1.8 billion be 
cause of a decline in manufacturing employment and 


Personal 
income 


hours worked—that is, labor income took the beating 
Labor income for November was $199 hillion: total 
personal income was $285.4 billion. (AI figures are 


seasonally adjusted annual rates.) 


Still climbing The November total of outstanding 
$28.252 billion This was $96 


Consumer 
Credit 


consumer credit was 
million above October, and $3.641 billion above last 
November Automobile paper accounted = tor $2.5 
billion of the boost over the vear 


Construction Expenditures for construction put in place in 1953 
broke all records for the 39 years in which data have 
been kept—the total spent: a whopping $34.8 billion 
Private construction was up 8 per cent from 1952 to 
$23.6 billion; the public outlay was up 4 per cent to 
$11.2 billion, Physical volume was also at a record 


high 
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Everybody's Stake 


in the No-Raiding Agreement 


By JOSEPH KRISLOV 


Organiza plovers 


tone Ame rican , I on ot | abor an 
the Coneres | 


ress ) ustria 
tions Te : ram to elim pretet 
proposed ayreement (Occasion 
bargaining relationships nfluence 
| 


enatory union Under t 


i local could 


international union wit! 


release from its formet 
Inasmucl as eacl 
remain ree © accept 
reement, raiding may not 


automatically cease 


agrecment 
favorabl Only a fe 
ave been | Nevert 
as been given to the t; l otl 
employers the imdividua may backti 


public i) the pact may feel 


Plant-wide and craft units present differ 
ent problems For this reason, the 


areas will be discussed herein 


Employers 


Employers are generally pictured as bein 


entirely neutral in contests between two 


Typical of comments on the agreement was *'See the cases cited in Bernard Samoff and 
the editorial in the New York Times, June 4 Harold X. Summers The Eternal Triangle in 
1953 Labor Relations Labor Lau Journal May 

2 J "i Wells No-Raiding—A New Labor 1953, p. 321, footnote 13 
Monopoly) Will and Factory, Septem ber 1953 
pp. 75-77. See also the Pattern Makers Journal 
November-December, 1953, pp. 1-3 
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to favor the incumbent. Having dealt with 
the incumbent union, the employer knows 
what he can expect from it. Frequently, 
he knows little about the rival union and 
its leaders At the same time, the em 
ployer realizes that the employees may be 
genuinely dissatisfied with the incumbent 
union. He cannot afford to associate him 
self with an unpopular group. In addition, 
unions are quick to file charges of unfair 
Many ot 
these charges are ultimately dismissed. 
Nevertheless, they delay the proceedings 
and may create ill will. While the employer 
may favor the incumbent, neutrality, at 


labor practices in these contests 


least in deed, seems to be the safest course.’ 


During the campaign period, the em 
ployer is confronted with decreased pro 
duction Months may elapse before the 
representation question is completely set 
tled. Employees’ interest may be focused 
on the rivalry between the two unions dur 
ing this period. Discussions, debates and 
even fights may occur in the plant between 
the followers of the two unions. Some time 
eclapses even after the final certification 
before production returns to normal. Em 
ployers may suffer substantial economic 
losses during these periods 

Some employers now dealing with unions 
may welcome the no-raiding agreement 
Having had an unfortunate experience with 
rival unions, it is likely that they will not 
desire a ‘repeat performance lf the two 
or more unions in the industry sign the 
agreement, the prospect for a raid on a 
plant-wide basis diminishes. With peace 
established between the two warring unions 


‘In the recent IUE-UE contests, for example 
the bulk of the companies sampled remained 
neutral or indicated that they would allow the 
unions to act Management Record, February, 
1950, p. 44 

* Recent negotiations in the shoe and aircraft 
industries are examples See Business Week, 
November 14, 1953, p. 180; December 19, 1953 
pp. 164-165 
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in an industry, the prospects for cooperation 
between them is greatly increased The 
bargaining strength of the workers is en 
hanced by the cooperation between the for 
merly competing unions. Some employers 


1 


may not fear this newly found strengtl 


of the workers.” Others may find them 
selves forced to vield on demands that 
thev might have been able to reject before 
the unions began cooperating." 


Employers who are not dealing witl 
union may become targets tor organization 
Substantial sums of money and personnel 
may be released from servicing organized 
units. Some of this money and personnel 
will undoubtedly be diverted to organizing 
unorganized workers 

Craft raiding presents an entirely diffe: 
ent problem for the employe \lthoug! 
the craft groups frequently ask to seve! 
themselves from plant-wide units, there is 
the reverse situation which has received 
little attention. The industrial union fre 
quently does not bargain for the entire 
plant, and petitions for the outstanding craft 
groups. What are the employers’ attitudes 
in these controversies?’ The typical em 
ployer reaction is to favor the industrial 
union in both contests.” Dealing with a 
single union is definitely preferred Pime 
is saved in negotiations, and jurisdictional 
strife between unions is averted. Employers 
generally fear bargaining with a number 
of unions whose contracts expire at differ 
ent dates. If one union strikes and its picket 
lines are respected, the plant will be closed 

Employers have generally tavored and 
sought stability in labor relations. The m 


*A substantial package settlement was ob- 
tained in the meat-packing industry 

* Business Week, May 16, 1953, p. 160 
‘Benjamin Rathbun, Jr “*Taft-Hartley and 
Craft Unit Margaining Yale Law Journal, 
May, 1950, p. 1937 
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likeli 
bargaining 
hand, the 


organizational ac 


raiding will increase the 
hood ol collective 
relationships On the 


prospect ot 


agreement 

stability in 
other 
increased 
tivity, more aggressive bargaining and mort 
forceful action on political and social ques 
tions by serve to dampen 


unions may 


management’s enthusiasm for the agreement 


Workers 


Semantically speaking, 
word. It 


“raiding” is a bad 
imperial 


to intrude 


connotes an aggressive, 


istic international union seeking 


upon the satistactory collective bargaining 


relationships of a second international, On 
the other 


que ntly used by 


hand, us consider a term fre 


raiding internationals when 


they win an election, that is, “liberating.’ 


Semantically speaking, we have a 
“good” word It 


| discontented group of workers want to 


now 
implies that an unhappy 


leave their present international union, seek 
join another 


these 


a haven elsewhere, and finally 


international Somewhere between 


two “biased” words hes a more accurate 


That description would aid in 


worker's 


desc ription 


establishing a definite answer to the 


reement 
\FI 


p< riod 


stake in the no-raiding as 
and C1O 


revealed 


study involving 


\ sample 
unions oT a seven-vecal 
half of the 


in plant-wide units, the 


that nh one election contests 
union 
this 


a good deal 


raiding was 


successful.” On the = surtace would 


tend to indicate that there was 
behind the 


One can also 


of discontent movement to the 


second international infer 
that the 


been 


cause of this discontent must have 


grievance against the 


doubtful if 


some Lenuine 


incumbent union It is even a 


well-financed and well-planned campaign 
could impress a group of workers who have 
gains and 


been making adequate CCONOMIC 


receiving regular service trom the imcum 


bent international 


complications to the one-sided 
that all 
sky” promises a peculiar 
American lo the 
who has had little 
glowing 
to be 


‘| he re are 


explanation raiding 1s a_ blessing 
“Blue 


nation tor the 


have fasci 


newly 


organized worket contact 


with unionism, the promises of a 


new union may appeal the solution to 


an immediate source of irritation As a 


result, a raiding union may win an election 
' Joseph Krislov, Raiding and Rivalry Among 
American Unions A Statistical Analysis, un 
published doctoral (Madison, Wisconsin 
1954), p. 112 
John A. Guthrie, The Pulp 
and Paper (Pullman, Washington, 1950), p. 131 
The AFL Electrical Workers report that its 
losses to the CIO are caused by failure to zive 


thesis 


Economics of 


The Developing Law 


which the incumbent union has 


id job 


A second question 


in a unit im 
actually done a¢ 
arises as to the “reality” 


the complaints against the incumbent 


union Can the so-called grievance oO! 


source of irritation actually be remedied 
It the 
reality,” the 
be the 


solution 


problem is rooted in “economi 


changing ot unions may not 


answet There may, in tact, be no 


However, if the problem lies in 


a particular wage policy ” or in the fatlure 


international to give a local adequate 
then 


correct the 


ot an 
i 


servicing, a second international umion 


may dithculty 


An effective 
a number of lo 
\ disgruntled may refuse to 
ithin an international and be 
rele is The 
would function independently Sev 
loc: h CIO Packing House 
Workers are now functioning independently 
They broke 
and attempted unsuccesstully to join another 
ClO union 


no-raiding agreement may 


“oo independ 


unable 


gotiate a only recourse 


eral 


with their parent organization, 


aft raiding definitely takes on aspects 


than “raiding.” Ap 
thirds of the 


of “liberation” rather 
proximately two contests 


studied resulted in victories for the raiding 


‘I he 


factory 


number of 
affords the opportunity 
Strong 


union.’ smal] men in any 


crait in a 
lovalties 


for close, personal contact 


are likely to develop among the craftsmen 


and a switch of allegiance take 
only after it has 


bv the 


may place 
been carefully weighed 
entire group 
Crait groups seeking to sever themselves 


ym industrial units are usually motivated 


by alleged 


immediate 


wage inequities and promises ot 


remedial action by the craft 


union Some crafts1 who have continued 


tO pay dues to a cralt union may desire 


to escape supporting the industrial union 
Skilled craftsmen have demonstrated a pref 
erence tor separate representation An 
“Crlobe 


inclicates that craft unions 


examination of the elections” in the 
Were suc 


then 


past 


cesstul in over three fourths of con 


Thi 


representa 


tests vith the industrial union 
decided preterence tor 


tends to 


scparate 
tion indicate that employers and 
handled the 
realistically 


lisplayed by 


have not 
skilled 


he recent imterest 


mdustrial 


unions 


problems of workers 


servicing to the locals Kiectrical 
Journal, June, 1952, p. 6 
York Times, September 

Work cited at footnote 9, Ch. 6 

‘Tovio R Kannien Occupational Wage 
Relationships in Manufacturing Vonthly 
Review, November, 1953, pp. 1171-1178 
Work cited at footnote 9, p. 147 


idequate 
Workers 
New 
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unions in 
may 


industrial 
skilled wor kers 


desire of the craftsmen for 


both employers and 
the problems of the 
curtail the 
separate representation. 

There have been instances in which craft 
groups sought to join the industrial union 
held the 


workers 


bargaining 

The 
with the 
number of 


which 


production craitsmen were 


usually dissatisfied service of the 
craft union. The 
craftsmen in the union is undoubtedly small 
compared with the craftsmen in the building 


In addition, 


maintenance 


trades and in jobbing shops 
there are only a few men in a number of 
widely scattered plants. The 
craftsmen find that 
voice in deciding union policy 
group is irregular; 


maintenance 
little 
The service 


may they have 


rendered the craft even 


the most conscientious of business agents 


visit each plant very often. In 


regular, perhaps 


could not 
sharp contrast stand the 
visits of the industrial union’s 


WW hen 


union at a 


even wet kly 


representative this regular service 


of the industrial 
compared with the 


lower cost is 


irregular service of the 


craft union at a higher cost, the desire for 


a change definitely manifests itself 


Some writers and a tew labor people will 
defend raiding on the ground that the exist 
forces each interna 


rival unions 


to be 


ence ot 


tional more responsive to the needs 
of the 
groups of workers within tightly controlled 
their old interna 


poli 1es8 


workers.’ Dissatisfied locals and 
leave 


other 


unions can simply 


and adopt and pro 


Some 


tional 
grams definite evidence exists ot 


tangible benefits that have accrued to some 
workers as a result of the 
The unfavorable publicity by rival unions 
directed against the AFL Electrical Workers’ 
three-class membership was 


threat of a rival.” 


discriminatory 
drive to eliminate the “B” 
under 


a tactor im the 
membership.” A 
way to eliminate the “BA” 
Similarly, part of the 
of industrial unions to the 
trom the 


movement 18 now 
membership 
increased attention 
needs of skilled 


workers may spring desire to 


retain these craftsmen in the industrial 


unions 

Even if 
is doubtful if it 
solicit 


The 


raiding has its compensations, it 
is desirable to have unions 


continually organized workers for 


membership task of organizing un 
Summers, “‘Union Powers and 
Michigan Law Review, April 
Gitlow, ‘‘Union Rivalries 
Journal, January, 1952 


’® Clyde H 
Workers’ Rights,’’ 
1951, p. 819. A. L 
Southern Economic 
p. 348 

™ Leonard R. Sayles and George Strauss, The 
Local Union: Its Place in the Industrial Plant 
(New York, 1953), p. 68 and pp. 152-153 
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rights for the 


organized workers is impeded. Cooperation 
between unions on political and social ques 
tions is hampered. Serious harm can occut 
to the 


in an industry by the existence of a num 


economic well-being o! all workers 


ber of unions competing against one another 


j 1 


may ie a 


thre 


danger in 


similar | 
units 


There 
“Balkanization” of large 
Nevertheless, one of the 
ations of raiding heard by 
this: “Raiding is bad for the 


ment, but it good for 


industrial 
most cogent evalu 
the writer was 
labor move 
may be the people 
involved.” 


would 


which 
trom an snterna 
| 


An iron-clad agreement 


prevent any movement 


tional union does not seem to be in the best 


interests of all workers. In units in which 


there is widespread sentiment for change, 


it seems desirable to permit the change 


Ihe existence of the no-raiding agreement 
such “self-sacrificing” 


may actually promote 


activities by international unions 


interest of a particular group of 
It is not so much the loss of a part 
plant that 

surrendering a unit, Of greater consequence 


and the tear th 


prevents an international from 
is the 
their 
other units A no 


blow to its prestige 


rival will be encouraged to att: 


raiding agreement we 


some rantee that there 


provide hi 
not be an avalanche of additional att 
The 


ments have 


effective no-raiding 


existing, 
been flexible documents 
between tl 


AFL Macl 


raiding 


have been a few raids 
Auto Workers and the 
despite the 


ment between 


existence ot a no 
the tw unions 


problems, essentially local in char 


count tor these raids The get 


raiding policy between the 
flexible, and 


vill be 


probably be 
ol movement 


The Public 
Prior to the Wagner 


vorkers in 


presery 


Act, umions 
to organize any mati 


chose \t 


without regard tor the wish 


tree 


they times, Organizatio1 


place 
majority it a unit. ~*~ The union « 
who claimed “] don’t have a majority 
expressed adequately 


philosophy of organ 


jurisdiction” 
Wagener Act 
(Continued on page 152) 


| have 
thre pre 


Workers’ November 
1952, pp 


footnote 18, 


Journal, 
16-17 
March 


* Electrical 
1951, p. 12; February 

* Journal cited at 
p 10 

® Work cited at footnote 9, p. 184 

** Paul R. Hutchings Effect on the Trade 
Union,’’ in The Wagner Act: After Ten Years, 
Louis G. Silverberg, Editor (Washington, 1945) 


pp 72-76 
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Some Reflections on Labor, 


the Economy and the Public Interest 


By CLAY P. MALICK 


deve lop 


PEOPLI 
t] 1s 


tee] 


assertion that in 


fully aware of 


ren 


ments in country during the last 20 


vears would inclined to challenge the 


no other sector of our so 


ciety has change already made or impending 


and 
this 


status of labor 


been greater than in the 


in the ramifications which flow from 


change in status. In social arrangements, 
politics, business and law the changes which 
those 
wnagination of those ot 


1930's. 


have come about and Which are in 


process Stagger the 


us who, in the early were in a posi 


\ hen, it the 


Court 


tion to reflect on these things 
Jones and Laughlin case,’ the 
old 


and it Was 


Supreme 


overthrew the order ot powel relation 
I 


ships not less than this—a 


11g 


new order was born with surprisingly few 


transitional difficulties but with consequences 
which 


I want to explore in this paper 


of us who were not riding in kiddy 
1937 


early 


Those 


cars just betore well remember the 


turbulence of the 30’s occasioned by 
the rise of strong labor unions in the tace ot 


After 1935, 
Act was 


determined employer opposition 
when the National Labor Relations 
passed, labor organized under the new (shall 
we say) Wagnerian banners while employers 
countered under the standards of customary 
From July, 1935, to April, 1937, 
civil wars between employers and workers 


folkways 


1NLRB v 
tion, 1 LABOR CASES ¢ 


Jones and Laughlin Steel Corpora 
17,017, 301 U. S. 1 (1937) 
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THE AUTHOR TAKES A_ PENETRATING 
LOOK AT THE PAST, PRESENT AND 
FUTURE OF OUR ECONOMY AND ASKS 
WHETHER EITHER THE LAW OR OUR 
LAWMAKERS ARE UP WITH THE TIMES 





might 


Jones and Laughlin de 
well 
stable 


Instead of 


cision, have produced 
revolution in a less 


all this 


country, 
riot or react 
order of col 


sides settled down to the new 


lective bargaining. Parenthetically, it might 
be said that the fact that 
was made peacetully is a tribute not 


and the 


this revolutionary 
change 


so much to the Congress Supreme 


Court as to the American people. It is an 
that a 


constitution, 


outstanding example of the 
vith a 


fact peo 


pie who live and who, 


and self 
vital 


than we 


through discussion, compromise 


keep their way ot life and 


restraint, 


meaningful, deserve more credit 


have been giving them 

rhe National 
the Jones and Laughlim decision were 
liited the 
of the private 
to speak, 


Relations and 


Act 


revolu 


I ab rT 


tionary because they labor 


out of the 


Issuc¢ 
feud 
under the 


primitive law 


and subsumed it, so 
King’s Peace It 


be omes ine reasingly evi 





The author is professor 


of political science at the University of Colorado 





dent that the full significance of this statute 
vet been realized. 
were 


and this decision have not 
At about the 
being elaborated in 
sion to make a comparative study of the 


time these measures 


Congress, I had occa 
labor dispute and the methods of dealing 
with it employed in the principal democratic 
I found that, by the 
federal government had gotten 
NLRA, other 
recognized three 
proper 


countries of the world. 
time our 
around to adopting the indus 
trial countries had already 
related principles as essential for a 
balancing of the rights 


and just respective 


of labor, management and the public inter 


est. Briefly they ran as follows: 

workers 
under 
It was 


understood that 
organize 


First, it 
have the 
protection ol 


was 
must right to 
special government. 
suppose dly a more pe aceful and satisfactory 
procedure if public power were used to this 
end than if unions depended upon their own 


organized might, 


Second, the immediate goal of organized 
labor was understood to be collective bat 
gaining. This meant further that the col 
lective agreement must be recognized legally 
and be given status above that of the in 
dividual contract of labor 


Third, the 
from this point on 
classes based broad condi 
tions under which disputes arise: (1) those 
disputes that might arise upon failure of the 
negotiations for a collective agreement and 
(2) those that might arise over interpreta 
tions and applications of the terms of an 


treatment of labor disputes 


was divided into two 


upon the two 


agreement while it was in force 


Except in Australia, where compulsery 


arbitration extended to all types ol disputes, 


24 Metcalf III (Mass., 1842). The Court ruled 
that to prosecute a labor union under the con- 
spiracy doctrine reauired a showing of an 
unlawful purpose Unions were not per se 
indictable as they had been since 1806 


88 


the opinion prevailed that tl 
must be recognized when 


new agreement were being negotiated. On 
the other 


ment any disputes over 


hand, during the life of an agree 
its application must 
his 


be subject to compulsory arbitratior 


distinction was implicit in the 
the Weimar 
ference between the work of the 
and that of the labor 
railroads in the division of 
the National Mediation 
boards. No such 
Waener Act: the act 
the St of the principles 


period in Germany in 

conciliator 
courts, and « out 
labor between 
Board and the ad 
justment distinction was 
made in the was cle 
igned to cover onl 
indirectly 


mentioned above, the second only 


in the United 


in the Dark 


Judged by these criteria, we 
to 1935 
to do anvthing about the 
id indus 


States prior were back 


Ages in our failure 


labor problem except in the railro 
| 


try. Ever since the decision of Commonwealth 
v. Hunt? out 
been busy drawing the 


\\ ithin 


federal courts had 


circumference 


state and 
of the 


which employers 


methods of 


“allowable area 
and workers could employ the 
anothe: 


primitive warfare. To put it way, 


gotten beyond defining the 
bull 
ployers and unions could fight their battles; 


ring, 


we had not 


contours of the ring within which em 
and in defining the outer limits of the 
the judges made up the rules as they went 


along. Unions organized with little support 
except 
other expert 

high I. QO 


enjoyed by the members 


brute strength or, as in the printing 
because ol the 


ability 


and trades, 


relatively and organizing 


Collective agree 


ments, except in rare instances, were unen 


forceable in the courts; they had moral, not 
could be enforced 


The 


and T R R 
(1913); 
180 No 
Missouri 
493, 253 N 


legal, significance and 


primarily in trial by battle individual 


NV. O 
154 S. W. 47 


‘Hudson v. Cincinnati, 
Company, 152 Ky. 711 
Burnetta v. Marceline Coal Company 
241, 79 S. W. 136 (1904); Rentschler 1 
Pacific Railroad Company, 126 Neb 
W. 694 (1934) 
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contract of labor in ottensive 

the dog 
constitutional blessing three 
the 20’s the 


with 


most form 
the 


During 


vellow mtract—received 


times.* 


company unlon ran competition 


the trade union, and by 1932 company 


unions represented as workers as the 
AFL 
strikes and unionization, the 
did its w Strikes 


i 
which 


many 
\s a court-created weapon against 
he labor injunction 


ork well ind boycotts 


affected interstate commerce ran 
Act, while 
union organization 
voided 
by the 
local and not as affecting u 


backward, 


adval ced 


atoul of the SI laws pro 


the 


rinan 


tecting even on rail 


roads were because labor relations 


were thought courts to be 


purely 


terstate commerce 


primitive, legal frame 


industrial 


al country 


been devised deliberately 


law system had grown by preju 


lack 


most m 


and default and by a surprising 


reativitvy among an otherwise 


Phe 


courts 


ventive people framework crumbles 


rapidly once the discarded 


the old 
l 


federalism, which ha 
the 


formula of economi 


allocated production to states and com 
nation \ 


the 
the labor pr could 


attack on 


after 


met national 


oblem come only 


mem in unions should be divested of 
S " 


1ou il characte under the reserved powers 


the 


States 


Supreme Court Effects Change 


Something occurs 
United 


( hange 5 


mildly hypocritical 


Supreme Court of the 


whenever the | 


States tee Is mn pe Ihe d to make 


Major 


constitutional basis of our society, no 


hy 


ow essential the change may be 


as occurred in some of tie 


Court 


rocrisy | 


ever since the Jone 
long 


about he 


ase started the process 


change dis 
two reasons 

ace, law is inclined toward 
a of certainty and permanence which 1s 
lacking both in politics and in moral prin 
ciple Moreover judg 
ments with appeals to prinaple that appear 
to have the [his 
appears esse ntial, perhaps be cause a de« SIO! 


must 


judges support thet 
character of immutability 


gain acceptance and consensus as an 
the Hence 


the Supre me 


when 
many had 
at the principle of the political divi 
the federal 
extend also t 
the 


alternative to use of torce 


for so ourt 


years, 


between and 


should 


econom 


ol powers 


t government 


the affairs ot 


regulation of 
208 | S. 161 
(1915) 

Vitchell, 


(1998) ;Coppage 
Hitchman Coal 
245 U. S 


‘ Adair v. lt B., 
v. Kansas, 236 U. S. 1 
and Coke Company 1 
(1917) 
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country, thereby assigning commerce to the 


tederal government, and production, that is 


manutacturing, miming and agriculture, to 


the reserved powers ot the states, the whol 
1 


idea seemed reasonable, and to most people, 


this whole scheme 
the 


Court did in th d Laughlin 


immutable lo change 


ol relationships by j ner irs as 
Supreme 


1 


casc, hypocritical 


and, t 


scems supe! ri ial, 


»>MmMaAnyV, Sacriies 


was required in 


1 
le 


In the second p what 


1930's 


ice, 


the mm ¢ to attack the lepression 


in a unified assuming that the attack 


was were legal about 
the ¢ 


But 


necessary judgment 
weltare and the publi 


Court 


eneral 
the 
to work 
in the ¢ 


dreds oft 


interest 


only tools the Supreme had 


vith were narrow, technical clauses 


hun 


had 


elaborated by 
Lhe ( 


conclusion that ¢ 


nstitution as 


judicial decisions 
to the 


ourt 


come early ongress 
does not have a blanket power ¢ 


All the ¢ 


tecl nical 


general weltare ourt had to de: 


lil 
mkKe Commerce 


the 


vere Clauses 


the states, treedom « 


t commerce, and so on 


promote the general wellfare and enable 


ress to undertake 


the whole 


( ong broad policy meas 


allecting economy, the Court 


e much ado about the tine 


inctions ‘ he direct and mdirect 


effects of production upon commerce 


Supreme Court 


THAT 


dual federal 


mpan 


directly 


| 
igricuiture 


had leparted 


purely 
flicted with the 1 


and the applicati n 


labor union actior ition inter 


fered with interstate large, 


however, the division of control be 


1] 


Lowe 


and the 
Knight case 


and Laughlin case 


the ( il vernment State 


rule the /:. ¢ 
the / 


1 the right 


he time ol mes 


See Carter 4 Coal 


1936) 


Also 
2° 


footnote Carter 
ompany, 298 | 


156 U.S. 1 (18 








Trade union membership is still in- 
creasing in Britain. Recent figures 
issued by the Ministry of Labor 
show that in 1952 membership rose 
by 43,000, bringing the total to 
9,524,000. —AFL News-Reporter 





In the latter, the Supreme Court, by a 
on verbiage, recognized the close re 
productive process 


twist 
lationship between the 

and interstate commerce. The primary con 

sideration was henceforth to be the effect of 
upon the flow of goods 
across state lines. What the 
lawyers argued for in the Jones and Laughlin 


local production 


government 


case was merely an application of the “flow” 
or “throat” of commerce doctrine used by 
the Court in Stafford v. Wallace But now 
the court was not to be limited by so nar 
row a construction. The court said: “It is 
urged that fof the 
company| constitute a ‘stream’ or ‘flow’ of 
Aliquippa manu 


these activities steel 
commerce, of which the 
facturing plant is the focal point, and that 
industrial strife at that point would crippl 
the entire movement. Reference is made to 
sustaining the Packers and 
Stafiord v. Wallace 
the stockyards 


our decision 
Stockvards Act 
The Court found that 


but a ‘throat’ through which the current of 


were 


commerce flowed and the transactions which 
there occurred could not be separated from 
that We do not find it 
necessary these tea 
tures of defendant’s business dispose of the 
analogy to the com 
The instances in which that 
metaphor has been used are but particular, 
and not exclusive, illustrations of the pro 
which the government in 
vokes in The 
congressional authority to protect interstate 
commerce from burdens and obstructions is 
not limited to which can be 
deemed to be an part of a ‘flow’ 
of interstate or foreign commerce.”* The 
Coart concluded that “it is the effect upon 
source of the injury, 


movement 
to determine whether 


asserted ‘stream of 


merce’ cases, 


tective power 


support of the present act, 


transactions 
essential 


commerce, not the 


The same doctrine had 
stockyards case. 
375 (1905). 


495 (1922). 
previously in a 
Swift &d Company v. U. 8., 196 U. S 

® Case cited at footnote 1, pp. 35-36 

* Case cited at footnote 1, p. 32. 

~ J. I. Case Company v. NLRB, 8 LABOR CASES 
€ 51,173, 321 U. S. 332 (1944): Order of Railroad 
Telegraphers v. Railway Express Agency, 8 
LABOR CASES 51,174, 321 U. S. 342 (1944): 
Medo Photo Supply Corporation v. NLRB, 8 
LABOR CASES { 51,176, 321 U. S. 678 (1944) 

™ For a much broader study of this problem 
see author’s article on ‘‘The Confusion in Union 


90 


7258 U. S. 
been used 


criterion.’ Here we have a 
remarkable shift in 
the states to the nation, as is manifested in 
flowed directly from 


had 


inter 


which 1s the 


power relations from 


the cases which have 


this doctrine, yet the justification for it 
to be the one of a free flow of 


trade  ¥ 


lessor 


from local burdens 


this 


Ire edom 
How 


state 
commerce, broadening of 
federal 


humorous, 


upon 
both 
even 
will become clear as we proceed. 


state power by technical, 


shifts in language occurred 


and 


By expanding the powers of Congress 


commerce clause, the Court has 
that the 
is national in scope. 


and of the 


under the 


recognized labor issue, like many 


others, Its recognition 


of collective bargaining legal 
status of the collective agreement is now a 
feature in law as well as in eco 
From this it necessarily 


must 


permanent 
nomic life follows 
that the 
precedence over the individual contract of 
Court has un- 


collective agreement take 


labor ;" and this the Supreme 
grudgingly 


under 


recognized in the long 


collective 


spite ol 


tradition which contracts 
treated 


of moral but not 


were as mere memoranda of rates, 


legal significance 
the place of unions, 


think through 


Having recognized 
the Court had to 
social and political consequences of its re 
The new status of powerful 
both public 
The problem 


has some 


cent decisions. 


economic groups challenges 


power and individual liberty. 
is how to place power-bearing groups within 


the interstices of a legal system which has 


recognized only 
as between individuals, and 


heretofore private rights 


and obligations 


the power-rights relations between govern 


individual." The Court has 


group problem in two 


and the 
this new 
The collective agreement 


ment 
answe red 
wavs: (1) must be 
treated, for all 
quasi-legislative enactment, because 
binds and affects nonmem 
unit; and (2) any 
becomes quasi 


practical purposes, as a 


by its 
nature, it 
bargaining 
such agreement therefore 
public, that is, it affects the public interest 
and individual rights much as governmental 
action might do, and hence must conform to 


very 
bers of the 


constitutional limitations.” These decisions 


are, to my mind, more revolutionary than 


Status.’’ Labor Law Journal, November, 1951, 
pp. 830-845 

2 Steele v. Louisville and Nashville Railroad 
Company, 9 LABOR CASES § 51,188, 323 U. S. 192 
(1944). This case has become fundamental to 
literally scores of federal and state decisions 
within the decade J. I, Case Company 1 
NLRB, cited at footnote 10: American Com- 
munications Association v. Douds, 18 LABOR 
CASES { 65,760, 339 U. S. 382 (1950): Brother- 
hood of Railway Trainmen v. Howard, 21 LABOR 
CASES ‘ 67,004, 343 U. S. 768 (1952). For lead- 
ing state cases see footnote 14 
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They 
other decisions ren 
1948 to the that 
private organizations cannot constitutionally 
s| hey alte a 
sovereignty which 


itself has realized 


trom 


the Court 
departures 


we or 
are 
effect 


dered as late as 


be bearers of public power.’ 
doctrine wt 
had hitherto confined the 


therefore, a 
power ot legisla 
tion to public agencies, by recognizing the 
pluralistic nature of modern society and by 
admitting that may be in 
They 
depart from long tradition which held con 
Stitutional limitations to be 


legislation today 


fact a tunction of private groups 


binding only 
upon governmental action by making these 
limitations applicable also to private group 
action when it involves the rights of in 
dividuals. 

Supreme courts in some of the states have 
the 
which a fuller apprecia 
tion than the United States Supreme Court 
has ot the the 


public. It rights 


come to same conclusion, at times in 


language indicates 


new impact of unions on 
the 
of individuals, these courts have held, unions, 


like 


quasi public 


union activities affect 


political parties, must be considered 
limited by constitu 
might well be the 
associations new but 
legal 


poimt tor 


and hence 


tional provisions.” It 
beginning of a law of 
necessary to system 
the 


limitations of 


seemingly our 
Similarly it 1s 
the 


claim 


Starting one 
phase of 
the 


that it is 


action to 
Notice 


labor 


group 
of public interest 
these 


concept ot 


prior 
beginning, for 
limited the 
public interest to the protection of mdizvidual, 


only a 


decisions so tar have 


not community, rights 


Labor Unions and the Courts 
At the 


a series Of} 


the have reached 


contusing 


moment courts 


propositions re gard 
labor 
the 
unions 
to that 
thie 


ing the 
It is of 
ment ol 


Status ot 
that 


regarding 


position or unions 


interest to develop 


the 


note 
law runs 
and substanes 
Phe 


identical as between 


parallel in both time 


political parties language 
these 


the 


almost 


In breaking away from 
beginning with U. S. 4 
542 at 554-555 (1876) 
statements to be found in the 
Civil Rights cases, 109 1 S. 3 (1883). and in 
Carter v. Carter Coal cited at foot- 
note 5, has drawn a sharp distinction between 
public agencies and private groups Only the 
former could be bound by the limitations of the 
Constitution Private groups, whether mobs 
political parties or unions, by their nature are 
not public, and therefore were not limited by 
constitutional provisions even though the conse 
of their actions might 
though performed by a governmental agency 
A more recent dealing with what might be 
called ad group Shelley 1 


A line of decisions 
Cruikshank, 92 I a 
with the classic 


Company., 


quences be as public as 


case 


hoc action is 
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proposition that unions and political parties 
associations because of their ear 
the 
organi 
the organiza 
the 
are private while certain activities are public 


i he 


status 


are private 


lier policies, courts first 
the 
certam activities carried out by 


Che 


membership 


distinguished between ation and 


tions organizations, said courts, 


second step in the evolution of thei 


came when these activities such as 


collective bargaining and holding primary 
prescribed by law o tar as 
the Labor 
Relations Act and 
\x t wave 
The 
the 


legislative 


elections were 


are concerned Railway 


National 


Labor 


unions 
Kc a the 
the 


Labor 
Management Relations 
activities their public character 
have in this 
attached to 


authority 


these 
courts manner escaped 
odium delegation of 
groups and condemne d 


arter v. ¢ 


to private 


as such im the case of ¢ arter Coal 


Company.” Unions and political parties thus 


are liable under constitutional limitations 


because of the legislation under which Con 
them 
that 


bargain 


gress legislatures authorize 


and state 
The 


“Congress has seen fit t 


ourt has said 
clothe the 
with powers comparable 


possessed by a le 


to act Supreme ¢ 


ing representative 


to those gislative body 
both to 


whom 


create and restrict the rights ol 


[ the 
case the Court 
that labor unions w 


the NLRB 


Way 


those union] represents.” In 


another said that “we do 


not hich utilize 
the 


mental 


suggest 


facilities ot become govern 


agencies o1 be regulated as 
But it 


the 


when Congress 


vith 


such is plain that 
( lothe Ss 


powers ¢ omparabl 


bargaining 
to tho 


representative 
legislative body 
the rights of the 
public interest in 


of that power 1s very 


I he student of labor 
thie 
litical 


recently gone 


interested to know. thi 


political parties and p clubs, 
the federal 


whiat 


courts have 


might « called two ) yond 
unions just described 


the 


the 
Status of! 


step in this process came in recent deci 
Kraemer, 334 ( S. 1 (1948). Of in this 
connection are the dissenting opinions of Justice 
Sherman Minton in the cases of Brotherhood of 
Railway Traimmen v. Howard, cited at 
12, and Terry v. Adams, 345 I S. 461 

‘The more significant of the 
James v. Marinship Corporation, 9 LABOR CASES 
* 62,475, 155 Pac. (2d) 329 (Calif., 1944); Betts 1 
Easley, 11 LABOR CASES ° 63,207, 169 Pac. (2d) 
831 (Kan 1946) Ryan v. Simons, 18 LABOR 
Cases € 65.729. 98 N. Y. S. (2d) 243 (N. Y 
1950): and Wilson wv. Hacker, 101 N. Y. S. (2d) 
161 (N. Y., 1950) 


See footnotes 


interest 


footnote 
(1953) 


state cases 


5 and 13 
cited at footnote 12 
elted at footnote 12 


Nteele case 


Douds case 





sion of the Supreme Court in the case of 
Terry v. Adams™ where, after the Demo 
cratic Party in Texas had previously been 
prohibited from discriminating against Ne 
groes in the management of primary elec 
tions, a private club known as the Jaybird 
Political Association found to be 
discriminating in its private preprimary i 
a lone county of the Lone Star State. The 
Jaybirds had not been operating under leg 
islation and had no formal connection with 
the Democratic Party On what 
then, could this private association possibly 
violate the Fifteenth Amendment ? 


was still 


basis, 


In spite of the private character of this 
club and that of similar 
other southern states where 
had been repealed and the party was on its 
own, the Jaybird Association was held to be 
violating the Fifteenth Amendment. Since, 
in this case, there were three opinions con 
curring im the judgment, no central prin 
ciple is revealed and we can only guess at 


organizations in 
primary laws 


the nature of the principle; but Justice Min 
ton dissented most vigorously on the ground 
that the Jaybirds were a private organiza 
tion and could not call down upon them 
selves the wrath of the Fifteenth Amendment 


came 


logical fourth step in the process 


in the opinion of a circuit court of 
appeals in the case of Rice v 
the court came out unequivocally for the 


proposition that with or without legislation 


Kilmore,” where 


on primary activities, “political parties have 
state institutions, govern 


sovereign 


become in effect 


mental agencies through which 


power 1s exercised by the people.” ’ 


To return to the parallel in labor law, in 
1952 the Court continued its line of reason 
ing found first in the Steele case. In Brothe 
hood of Railway Trainmen v. Howard” the 
Court decided that a void 
between the company and the Brotherhood, 
unit for brake 


contract Was 


the appropriate bargaining 
men, wherein management was required to 
allied with a dif 
that part of 


which by had 
as the work of brakemen. As 


exclude railway porters, 


union, from performing 


ferent 
their duties custom been 
looked upon 
in the Terry dissent, Justice Minton looked 
upon the unions as private associations, say 
ing, “I do not understand that private 
parties such as the carrier and the Brother 
hood may not discriminate on the ground of 
race. Neither a state government nor the 


federal government may do so, but I know 
™ See footnote 13 
165 F. (2d) 387 (1947) 
*” Case cited at footnote 19, p. 389 
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In the field of labor-management re- 
lations, David J. McDonald, Presi- 
dent of the United Steelworkers of 
America, and | started a series of 
plant visits last November to study 
our problems at the plant level. As 
a result of our trips to plants in the 
Cleveland, Pittsburgh and Chicago 
areas, we have high hopes that these 
visits will provide us with a better 
understanding on both sides and a 
means of finding greater labor-man- 
agement harmony at the plant level. 
—United States Steel's Board Chair- 
man Benjamin F. Fairless. 





of no appli able federal law which says that 


‘ 


private parties may not 


In facing the problems raised in these 


cases of alleged discrimination, the co 


seemed to have three possible alternati 


to choose from. The courts could (1) ; 
to deprive a 


until Congr 


these private groups 


ot constitutional rights 
state legislatures should recognize this loop 
hole in the (2) employ 

that unions and political parties ars 
insotar as they operate under enabling 


principle 


legis!ation; 


lation; or (3) adopt a new 


when a private organization affects non 


and in a way to affect 


individuals 


members regularly 


rights guaranteed against gov 


ernmental action, the organization becomes 


and | to constitu 


quasi public nence subject 


tional limitations 
that implied by Justice 


opiniot Ss 


The first choice 
Minton in his two 
meant 


dissenting 
injustice to in 
arbitrary 


could have much 
exercise oft 


with the 


dividuals and much 


power by groups possi 
bility that no 
be forthcoming 


involved a 


private 
protective 
The third 
creative 


legislation would 
would 


le t al 


reat 10 


choice 
effort 
implications too 
a long period 


have 
theory, with 
courts to handle except over 


would mean a juristic structur 


of time. It 


private lines of 


groups along the 


ing of 
medieval corporatism—in 
It is important to note, 


a modern setting 
of course. however, 
that both federal and state courts are 
their treatment of labor 
kind of ad ho 


Kraemer 


where the group seeks only restrictive cov 


doing 


just this in prob 


lems as distinct from the 


group action involved in Shelley v 


See footno’e 12 
Howard case cited at footnote 12, p. 778 
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enants in contracts tor transterring property al sovereignty to h 
It is this distinction which men like Justice | it it remains for 
Minton cannot seem to grasp from the 
welter of fictions which are growing up 
around it. The second choice mentioned 
above is the one which the courts have 
ostensibly made. It is more congenial to 
the human mind to make changes gradually 
through workable legal fictions than through 


an outright assault on the classical theories 


While these decisions appear to be a 
noteworthy departure from older standards, ( ably 
they leave us in a peculiar position. They Unions under 
hold that the trade unions, when acting hange does not 
under legislation, are, like a governmental! related to two 
agency, accountable for their acts if they which tl Supreme 
deprive an individual of constitutional rights.” States has been evo x simultaneously 
The theory is that public status for private h developments described 
associations flows from the duties imposed Issue Of union status 
ipon these associations by lay This 1 is with th arrangement 

ug Not only 

be affected adversely by pt licy decisions a ! wo tundamental 
vithin these associations, but the publi : roblem and f 
interest can suffer even more by associa h labor belongs 
tional activities that do not flo trom 


egislation 


Specifically, the problem i arises trom 
the theory of the courts 1s this. The unions 
designated by law to bargain collec 

are legislative 
nonmembers 
bargaining aL 
Wminate ag: : orker, these ag 
violated his constitution: 
the other hand, the unions are not 
ized by law to call a national or local strike 
When, , they go on strike, 
Nave ho comparabl 
Bill of Rights The ile economy can 
torn to shreds because the legal theory ren 
the unions publicly accountable only 
collective bargaining and for any injur 
individuals which might flow theretre 
is situation clear! i 
will make any private association 
ntable which has become an integral | 
\merical lite because it has achieved 
status, not because one or two quasi 
duties have been 
owever, 18 
norms can laid 


, 
e of the judiciary t 


courts ave been saying sine 


| 
vill not stand in the Va\ 


Zroups responsible no 
» public The 


hat 

willing to bend ie traditional theory 
The status of the other trade ind profes 

sional associations remains as yet unsolved 


along the more genera]! lines discussed her 
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late rates and prices, the courts must have 
the last determining the criteria 
for a fair rate of return.” A little later the 
courts further cut down legislative 
power when the due process clause was used 
to limit power in favor of individual rights. 


word in 


upon 


This problem, so far as it concerned the 
interstate commerce clause—its contraction 
and expansion—has been discussed above 
Equally significant has been the change in 
the interpretation of the due process clause 
The Jones and Laughlin decision would have 

apart from corresponding 
the interpretation of the due 
process clauses. In short, the position ot 
labor is part of a broad process of change. 
The more recent decisions indicate a marked 
departure trom the kind of reasoning found 
in the classic case of Lochner v. New York ™ 
decisions of that period, 


no meaning 
changes in 


and other similar 
where the logic of 
to the support of the prevailing idea of a 
free economy and an almost unlimited free 
enterprise. In a line of 


Nebhia case 


“means and ends” came 


dom of business 
decisions beginning 
logic has been displaced by such concepts 

and 


with the 


social organization 


“community,” 
“public interest.” 
since 1934 even a 
powers ™ has given way to the broader ex 
mystified at the 
Over 


In the course of the 
emergency 


years 
doctrine of 
pressions. But we are 
reasoning behind the new doctrines 
the years the Supreme Court had employed 
the doctrine of “businesses affected with a 
public interest” to a narrow range of busi 
nesses that we might associate roughly with 
public utilities. This line of decisions had 
been built up since 1876. Yet, in 1934 in the 
Nebbia case, Justice Roberts could remark 
blandly that “the due process clause makes 
no mention of sales or prices any more than 
it speaks of business or contracts or build 


We 


sno close d 


ings or other incidents of property.” ™ 
were then informed that “there 
category of businesses affected with a public 
interest.” 

Freedom of contract had been the instru 
ment by which legislation had 
repudiated in favor of free enterprise 
the dissenting opinion of Justice Field in the 
Slaughterhouse cases,” later to become the 
official position of the Court, down to 1937 
the due process clause had ably defended 
contract. Yet in reversing a 


** Minnesota Rate Cases, 134 U. S. 418 (1890); 
Reagan v. Farmers Loan and Trust Company, 
154 U. S. 362 (1894): Smyth v. Ames, 169 U. S 
166 (1898) 

#198 U.S. 45 (1908) 

7 Nebbia v. New York, 291 U. S. 502 (1934) 

* Home Building and Loan Association 1 
Blaisdell, 290 U.S. 398 (1934) 
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social been 


From 


freedom of 


United Press Photo 


Color television to most Americans 
means buying a new and costly re- 
ceiver. To the broadcasting stations 
throughout the nation it means buy- 
ing new and costly equipment. To 
everyone, however, it means an ex- 
citing new medium of entertainment. 
Almost nobody doubts that it will be 
as important as its black-and-white 
ancestor within a few years. The 
picture shows color television cam- 
eras being assembled for sale to TV 
stations all over the country. 





Justice Hughes re 
freedom [of 


leading case Chief 
marked, “What 
tract}?” “The 


of treedom ot 


is this con 
constitution does not speak 


both 


a publi 


contract.” ™ In doc 


trines—in businesses affected with 
there had 


beliet 


interest and freedom of contract 


certainly been ample reason for the 
that treedom of 
limitations upon rate regulation had become 


due 


contract and fairly strict 


ingredient in 


an essential process 


A long 


established 


then, 
community 


line of decisions has, since 
the 


ovet the 


prior right of 


individual pursuit of 


standards 
gain whether these standards are set up by 
legislatures In the 


Congress or the state 


Hest Coast Hotel case public or community 
interest appears to have been given some 
» 291 U. S 
“16 Wall 
' Adkins v. the 
525 (1923) 
West Coast 
at 391 (1937) 


502. p. 532 
36 (1873) 
Childrens Hospital, 261 U. S 


Hotel wv. Parrish, 300 U. S 
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content, a substantive meaning beyond that ot an integrated society outstrip th 
ot mere rhetoric, in such passages as thes trines of individualism in its older 
rendered by the late Chief Justice Hughes Indeed, as I have interred above, the emer 


“ar vence Ol a public interest concept is likely 
his power [of the state to enact mini ; 

, ‘ to rut parallel t the heightened conscious 
mum wage laws] under the Constitution 
ee : , ness of community \ concept of publi 
has had many illustrations That it may 


be exercised in the public interest with reé 
spect to contracts between employer and 


interest 1s not 1 I he parts ot 


a harmomiou he have, tor ; ng pe 
pa . riod, been yroper! | harmony 
employee is undeniable (Italics ites 


OWS automatically tro | om yal 
supplied.) flows automa il per ba 


ance of conflicting 1 gently 
“Liberty in each of its phases has its needed where gration is abo take 

history and connotation But the liberty place on a higher ‘ 

safeguarded is liberty m a social organt sponsibility, especially in ; ounti like 

ation which requires the protection of law ours where individualisn so strongly 

against the evils which menace the /ealth, embedded ‘ ategic institutions 

safety, morals, and welfare of the people That this 1 nsideration hi been taking 

and re vulation which 1s reasor able Im re place m ft 

lation to its subject and is adopted in the no less thar 

interests of the community in due process.” evident by 

(Italics supplied.) the last two 


’ public healtl 
These cases involved an essential narrow , i 
' and collective 
ing of the broad protection previously en : ‘ 
pase rests upon 


joyed by the managers of private enterprise 


discarded extreme 
under the due process clauses. During the 
, , national pow al ic] : modified 
vears this change was taking place the 4 
the freedo itr: 1 a belated deter 
Court was finding the traditional interpre 
ence to the igh community 
tation of the commerce clause too restric 
tive for adequate federal regulation § of 
business, and initiated the trend toward ° ° ° 
broadening the field within which federal Big Business and Public Interest 

legislation was to operate By limiting the We can already see the beginnings of a 
usefulness of the due process clauses as a general belief that the mator industries wu 
guarantee of economic individualism and the United States : a public interest 
by expanding the powet1 of Congress over value which went unrecognized only a short 


the interests of the national community, the time ago. For this not merely bign 


constitutional foundations upon which a responsible; even ore, the public 
oO the 


more adequate public interest could emerg role of big business comes t 


were laid most frequently when labor tensions arise 
’ In simpler times we could et along with 
It seems clearly established today that (| “r 
, the old classification of business enterprises 
neither the federal government nor the - 
laid down in Munn v. [llino Che classifi 
states lack power essential to handle the ; 
cations for purposes of regulation laid down 
peace-time crises which may lie ahead of 
. : in that case were (1) businesses affected 
us If Congress chooses to initiate norms , . 
with the public interest, and (2) all others 
In the first group tederal 


ments were tree to regulate the major pre 


and to organize for legislating in the public 

‘ all Stat woyv rt 
interest, the power is generally at hand : : 
It will not be handicapped by the “twilight 


ee of management—pricing—while in 
zones” which formerly made it impossible 


the second no such liberties could be taken 


for a powerful nation to attac k the prob tle : 
y From 1876 to 1934 the tendency of the 


lems of an economic crisis 
Supreme Court was to confine the concept 


The problem of man and the community of “businesses affected with the public in 
we shall always have with us, for, of terest” pretty much to what a layman would 
course, it is the central problem of politics equate with a public utility A confining 
Occasionally it must be subjected to recon concept like this would naturally discourage 
sideration just as any issue involving pro- any consideration of responsibility to the 
portion must be—the more so as the facts public by industry in general until the 


% See case cited at footnote 32, at pp. 391-392 ‘94 U.S. 113 (1876) 
See also the language in Home Building and 
Loan Association v. Blaisdell, 290 U. S. 398 
(1934) 
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Supreme Court itself should abandon its 
position and make it possible to rethink 
the problem. When, in 1934, the Supreme 
Court said that “there is no closed category 
of businesses affected with the public in 
terest,” it removed a major hindrance to 
creative political thought and to construc 
tive statesmanship. Certainly the old defi- 
nition was too narrow for current needs, 
and, in abandoning it, the Court threw the 
ball again to the political branches. In a 
modern world it had become a legal classifi 
cation of no functional meaning or signifi 
cance. While the old doctrine prevailed, a 
local utility had a public interest value 
whereas the stee] industry did not have 


There is as yet no pronounced trend to 
ward revising the relations between govern 
ment and business in general, in spite of 
some archaic aspects of antitrust and other 
regulatory legislation. This issue, when it 
comes to. our attention, will probably, 
although not necessarily, be dramatized 
through severe labor troubles Phe reason 
for this is the importance of large indus 
tries for the economy as a whole and the 
tendency of large unions since 1946 to make 
demands in terms of the rising or falling 


profit margins of their companies. The 


latter trend adds another and a new di 
mension to wage negotiations: not merely 
higher wages, but higher wages becaus« 
the company is making “too much” money 
Thus we had, shortly after World War II, 
the “second, third, and fourth rounds” of 
wage demands, based partly on rising costs 
of living and partly on the fact that the 
corporations are making profits that are 
“too large.” The idea is in an embryonic 
stage, but its insistent reiteration in Con 
gress, among the trade unions and even in 
the press in growing volume since the 
strikes of 1946, seems to carry overtones 
which could easily eventuate in corporate 
profit margin limitations. If a prolonged 
crisis, whether on the labor front or in 
international affairs, occurs, it is not at all 
unreasonable to suppose that the strong 

” Justice Cardozo seemed » sense that the 
doctrine in Munn v. Illinois might someday be 
the starting point for a broader interpretation 
of the doctrine of ‘‘businesses affected with a 
public use or interest’’ when he said that this 
phrase ‘‘meant little more than if it said 
whenever the social need shall be imminent and 
pressing. Such a formulation of the principle 
may have been adequate for the exigencies of 
the tims. Today there is a growing tendency 
in political and juristic thought to probe the 
principle more deeply and formulate it more 
broadly Men are saying today that property 
like every other social institution, has a social 
function to fulfill Legislation which destroys 
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In the Oregon state senate | have 
served with an AFL truck driver, a 
ClO woodworker and several dirt 
farmers. These men were as con- 
scientious, as hard-working and as 
thoroughly informed as any of our 
colleagues who came from corpora- 
tion law offices or bankers’ counting 
offices. | only wish that our senate 
had included more of these laboring 
men among its membership.—Rich- 
ard L. Neuberger, Oregon state sen- 
ator, in the Butcher Workman, quoted 
in the Machinist. 





sense of righteousness—frequently misdi 
rected, to be sure—implict in the America 
people might lead them to insist upon, let us 
say, a 5 per cent maximum for all key in 
dustries, no less than for public utilities. | 
know personally some thoughtful, responsible 
industrial leaders who are worried about just 


such an eventuality. This suggestion, o 
course, is premature to say the least, but 
the legal basis is in process ot devel pment, 
and the “moral” factor might easily be 
counted upon to do the rest 


lo carry this thought farther requires a 


partially imaginative construction of future 
developments. That this ts not overdraw! 
or entirely imaginative will soon be evident 


if strikes of a serious nature occur. There 


is a growing feeling that something drasti 
must be done about strikes in key indus 


tries such as steel, coal, automobiles ind 


transportation These industries are so 


ganized that strikes in any one of then 
paralyze niational industry; but strikes are 
closely related to other aspects ol industry 
and may not always be considered sepa 
rately. The industrial web, torn in one 
place, is weakened throughout. Fortunately 
no strike has yet reached proportions re 
quiring other than the conventional met! 
ods of government interference This may 
not always be the case. When the impact 


the institution [property] is one thing. Legisla 
tion which holds it true to its function is quite 
another It is yet too early to say how far 
this new conception of function and its obliga 
tions will gain a lodgment in our law Per- 
haps we shall find in the end that it is little 
more than Munn v. Illinois in the garb of a new 
philosophy I do not attempt to predict the 
extent to which we shall adopt it, or even to 
assert that we shall adopt it at all. Enough 
for my purpose that new times and new man- 
ners may call for new standards and new 
rules."" The Nature of the Judicial Process 
(New Haven, 1921), pp. 87-88 
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organized unions is fully telt 
highly 
arbitration for 


ot nationally 
probabk 
these key 


most tre 


over a long period, it is 
that compulsory 
industries will be the 


urged in the national interest 


solution 
quently 


Such an eventuality would be untortu 


nate, for arbitration raises some serious 
implications for the American way of life 
In the arbitrators 
would 


nto consideration not only 


long run government 


almost of necessity have to take 
changes in the 
pront 


cl ysely 


cost of living, but also the situation 
How 
American business is can be seen, 
1946, it looked as though President Truman 
wage policy for 


time the 


n the industry integrated 


when, 1n 


Was setting a common 


American industry. Every Presi 


declared a Mian 


hour increase within one 


dent percentage or so 
cents per 
try, the 
such that 
to be followed by a 
thers \ fundamental 
to be sure the 


indus 
interrelation of big business was 
a wage hike in one industry had 
similar hike in the 
issue—not a legal 
1952 
raise in steel would 
fight 


inter 


a steel cast 
was the effect a wage 


have upon other industries in the 
igainst inflation. In view of this 
elationship it is unlikely that federal arbi 
arbitration, will 


under compulsory 
to settl 
directives 


ators, 
issues over the years 
higher up. Nor 


remain 


he able ware 


without trom 
coul arbitrators be expected to 


gnorant of the financial positions ot the 
dispute as they 


I] when the 


passed on to the 
And it, 


untons continue 


companies involved in the 
World War 
costs could be 
Price Stabilization 


ere during 
ssue ot 
(Othce ot 


mpulsory arbitration, the 


under 


demand a cut-in on any profit increases 
‘ 


vernment would be face to face wi 


+! 


questions What is a re 


What is a socially 


wheel | i 


isonable profit 


hat 1S a tair return?’ 
business? With this the 


industries al 


turn Key 


utilities, and the gover: 


a tull 
with public 


in the business of setting up norms 


7 
ociaily necessary tuncttons 


employ compwsory arbitration 


proble mis 


one otf our perennial 


prepare the way tor a ere ‘ 


planning than the Americar 


willing to accept Che result 


momy mught pro 

or settlement 

hoped, therefor that 
id unions will employ 
rather than arbitration 
Keezer, reported 
689 (June 


made by D. M 


n 39 imerican Economiu Revieu 


1949) 
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About thirty years ago, according to 
life insurance estimates, a worker 
entering a factory job could expect 
to live ten years less than his fellow 
Americans. Today, the factory worker 
has a life expectancy equal to that of 
anyone else. —Oveta Culp Hobby 





as the final process in their relations lead 


ing up to the contract. But this means that 


decisions must be reached, not passed on 


money 
1952 


to the government. The loss of time, 
ind war material in the steel strike ot 


make both 


sponsibilities to the 


their re 
with self 


sides realize 


should 
public and, 
restraint and statesmanship, they should be 
able to arrive at settlements without the 
need for employing the power ol 
They should remember that 


three parties to the labor dispute 


govern 


ment today 


there are 


Antitrust and Unfair Practices 


deserves con 


field oft 


trend 
invade the 


One related 


sideration 


more 
Here we 
practices lo covel 


intitrust and untair 


this adequately would require many papers 


ind | shall be 
two basi problems ‘ the. bear 
| his 


problem, for it 


forced to mention only one 
upon 


the preceding discussion trend 1s 
not unrelated to the labor 


concerns a possible rethinking of the trade 


association movement which has been held 
back by common law and legislation much 
ization was retarded by the 


193 


as labor organ 
common law pt 

Doubts have een raises i quar 
ters whether | 


bore ad 


present 
} 


enoug! neeption and 
represent the 


interes ontext.” The 


Antitru 


publ 
Sherman 
conheguratio 
t public inter 
oubtitul whether the 
hie tinnie 
excett 
members 


ommittec 


satista 
Hamilton Walton 


{ bemporary nai 


Irene inti 
Eeconomi 


in Action 


mittee, Monog ph No 
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nomic textbooks plainly indicates. The con- 
cepts of monopoly and competition are no 


longer clear-cut antitheses, but are more 


frequently aspects of a single process and 


together.” The problem, in 


be considered in terms of 


are bound 
many cases, must 


aggregates, not ot individual violators of a 
good device known as free competition. To 
deal with aggregates on’a continuing basis 
is the job of a permanent administrative 
agency, not of the courts. The 


is one of constant study of the 


real issu¢ 
economic 
aspects of major industries and their re- 
lationship to other phases of industry rather 
than an attack upon a single company on 
the basis of legal presuppositions that may 
economic realities. 


operation ot 


or may not relate to 


Constant supervision of the 
the economy on. the 
desiderata by an administrative 


than the occasional civil o1 


basis of economic 
avency 


rather criminal 


prosecution for alleged violation of judicially 
determined criteria would seem a sounder 
approach to the maintenance of a 
Competition is a con 


industry to 


modern 
competitive system. 
cept whese meaning trom one 
another might require a degree of flexibility 
understanding which judicial 
manage. To substitute an 
for the present anti 
would, I am 
terms of 


and 
concepts Cannot 


expert 


administrative agency 
trust supervision 
convinced, thinking in 
industrial aggregates which, in turn, would 
associations as ynits of 
labor 


method oft 
promote 
trade 


promote 


interest just as the national policy 


emphasizes labor union activity 
antitrust 
formu 


Reconsideration of the present 
already in 


straws in the wind can be 


program 1s process of 
if certain 


If we piece these together, the 


lation 
relied upon 
beginning of a new pattern conforming to 
what has already been discussed emerges. 
Business associations have long tried to free 
themselves from antitrust prosecutions. They 
welcomed the announcement of the national 
industrial recovery program in 1933 as a 
possible beginning of a great cartelization 
of industry under government supervision, 
but were rebuffed later by the determination 
of the Roosevelt administration to continue 
prosecutions against those codes which 
tended to fix prices and control production 
and marketing. Perhaps the only element 
of enduring worth in the NIRA 
was the recognition of the collective inter- 


ests which individual establishments had in 


abortive 


"This statement should not be construed to 
deny that certain practices such as price fixing 
might be detrimental and are capable of suc 
cessful prosecution Prosecution of the more 
clear-cut violations of the antitrust acts can 
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their industry, and the nature of the ad- 
ministrative problem as it affects industry. 

When 
way and resists government interference, it 
existing 


business advocates the American 


does so as a reaction against the 
program of uncertain and conflicting con- 
trols. The real goals of the great business 
associations are seldom put forth for public 
These goals do not envision 


uncontrolled 


consumption 
a return to a pristine 
economy, but rather to a cartelized economy 


State ot 


with some measure of government super 


vision 


Self-government in industry means the 
right to 


business without fear of punishment under 


organize tor most purposes ot 


antitrust laws. The trade association might 


well become a controlling unit immediately 


under a government supervisory agency 


This is what freedom of enterprise really 


means according to business philosophy 
today, and, tf properly controlled, it comes 
reality and to the structure of 
than the views of the Antitrust 
Department of Justice. It 


productive and dis- 


closer to 
business 
Division of the 
means that the whole 
tributive situation be devolved upon private 
just as the problem of wages 
devolved upon 
collective 


associations 


hours 1s unions and 


through 


and 
employers agreements 
Government 

ture, but the 


considerably. 


does not pass out ot the pi 


method of control changes 


remains mm 


appear on 


This is a problem which as vet 
the wings awaiting its time to 
the stage, but it should not be out of place 
the probable trends 
problem 


in advance 
take. It is a 
and 


to consider 
its solution might 
must sit down work out 
objectivity 


is the people’s busi 


which we 


with the utmost because the 


economy as a whole 


because we can no longer main 


industries 


and 
tain that, in the 
oligopoly 


ness 
leading where 


prevails quite uniformly, free 


entorced by government, is 
through 


competition, 


the automatic medium which the 


public interest is achieved 


The need’ for concentrated public atten- 
this 
gone tat 
between 
these new aggregates, and the 
cepts of constitutional law discussed above 
can do no than way; and 
second, business organizations are likely to 


tion upon issue is twofold First, we 


have not enough in adjusting the 


power relations government and 


new con 


more clear the 


be expected to be retained in any contemplatec 
revision of the antitrust laws 

* Economic Power and Political 
Temporary National Economic 
Monograph 26 
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too much treedom to do they 


please, with the public interest at the mercy 
We shall have to 
consider the nature of agencies appropriate to 


expect 


as 
of authorized monopoly. 


an undertaking. Cartelized 
would 


assurance to the business 


control so vast 


self-government bring new security 


community, 
but it must be accomplished in such a way 


and 


that the proportionate share of other inte 
would not be bargained away. If 
grant caretul thought and preparation, there 
is no to that a 
librium could not be achieved o1 
chinery created which would maintain that 


ests 


wi 


reason suppose new equi 


new ma 
course of democratic equalitarianism which 


is a necessary hallmark of American life 


The 


nomics to make 


tendency in politics, labor and eco 
the 
responsible seems well advanced 


group autonomous and 


What free 
means to the business community 
with a 
business would be 
first. If 


association aS a 


enterpris¢ 


is group autonomy much large 


degree of control than 


to graciously at we 
trade 


must 


willing 
to 
quasi-public 


accept 
ar¢ accept the 


have its status 
detined 


activities 


unit, it 
with its 


to 


as a public agency well 


and the 
through a powertul govern 
Attached to the 


committee 


organization open 


acting 


public f 


ment agency association 


might be an advisory represent 


ing us interests—a informal 


but 
possibilitic s than 


Vari¢ type or 


effective control which has greatet 

realized o1 
still be 
individual entrepreneur was 
the 


under 


we have vet 


explored fully. Courts would there 


to see that the 


fairly dealt with under clation just 


ass 
the 
integt 


as they are doing collective 


agreement The over-all ation of al 


economy constructed would, of course, 
gest problem, for it would require 


body 


develoy 


administrative 
thre 


terms Ol pl! 


supreme 
ould 


industry in 


keep abr« ast oft 


ments in ductior 


price, consumer standards, distribution 


1 


employment, ductivity and otl 


Chis 


but not 


' er 
I Tac 


tors involves systematic regulation 


necessarily planning, except when 


danger signals appear in the econem 


is difficult to see what else could come 


sell-government in | 


it is ditt 


idustt 


j 


What 
| 


alternative will appear i 


ends in the ec 


onomy ce 


only ernative would. bs 


completely to the business 


associations, 


free them from major controls and let e: 


responsible to 


In this 


association be morally 


members and the publi event 


between these larger 


would only be 


competitive struggle 


ageregates intensified, and 
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the public interest would suffer more than 


it is today. 


which has not vet 


the Pp 


Here Is a problem 


crystallized to reached 

the othe 

That a satistactory cl 
} 


American enterprise must be 


become int 


even by 
papet 
tor 


in this 
| 


issues raised 


more arter 
considered 
light of an affirmative 


in the concept of 


its relation to public beyond 
doubt. Its 
a tug Of Wart 


mittesc 


policy seems 


answer must be found, not in 


betore | 


the “‘l 


ongressional com 
the 
the 
would emerge in 


aves” and “have 
ot but through 
disinterested action which 
effort ot ¢ 


experts and the 


between 


nots’ industry, more 


a cooperative ongress, pressure 


groups, many civic groups 


influence is increasingly felt in the 
of the here 
some things so fundamental that, to estab 
lish them they should 
be the rather than 
the 


whose 


direction interest aré 


public 


upon sure foundations, 


object t nonpartisan 


usual partisan politics 


Guiding Groups for Public Good 


The 
paper 


Crove 


four main topics discussed 


might be summariz 
rnmen 

unde 
rt time avo woul 
Pp ople helpless 
olonged CTISIS 
expressio 
going on 
made the 
to disturbances wit! 


is merely 


crac ker bar Wal procedure 


partakes mo iture 
rsary proceeding 
ponsible for 
as been shown 
»blem ties in 
ynificance 


ind in 


mace 
ay nsistent 
judging § fre t]} ! 
they annot be 


ature 
process 
Prade 


in ther 


expec 


unions are deemed 


bargainu } 


when on strike 





protected, but not the community or the 
country Nothing has yet been 
done about the trade associations and prob 
ably will not be until the antitrust 
type of thinking is replaced by ideas more 
relevant to the structure of the economy 
The way has not yet been found to conte: 
Status 


as a whole. 


done 


these commensurate 
functions they are performing or 


Inroads into the 


upon 
with the 
could well perform 
cal theory of sovereignty 
grudgingly through the use of a 
without directives 
tundamental 


Zroups a 


( lassi 


have been made 
fiction 
These 


with 


from 

taken 

antitrust 
Situations 


Congress 

together 

laws to 
within 


changes, 
the imadequacy of the 
deal with the manifold 
the economy, seem to call for an orientation 
of national policy in whick group activity 
might be more effectively guided into the 
channels of public interest. This falls short 
of planning, yet it involves national policy 
wherein the imiti 
thei 
would seem to give way to a 
method. 


in ever widening circles 


ation of policy by pressure groups in 
interest 


and better 


own 
newet 


In conclusion, one point deserves cor 


sideration. Questions such as these might 


be raised: If we promote the great trad 


unions to the position of 
kee p them 
from dominating government and producing 


which, in Europe, 


and 
units, 


associations 
controlling what is to 
the corporative society 
infringed so mightily upon human rights 
How can such a concentration of economi 
powel 
of political 


democracy as we 


exist, side by side, with a diffusion 


power sufficient to maintain 


have understood it? 


that these business 


already 


Ihe first 
labor 
question ol! 


answer 1s 


and organizations exist. It 
encouraging them or 
The first 
American 


altered signifi 


is not a 
of increasing thei impact 
of then 


lies in the 


powell 
existence upon society 
fact that they 
they 


freedom as we 


have 


cantly, if have not actually impaired, 
individual 
it. To this the courts have replied with a 


pointed, if narrow, answer to the effect that, 


have understood 


organizations -now have legal 


bound by constitutional 


while such 


status, they are 
limitations as if they were 
But this offers comfort only 


weltare 


public im char 
to indi 


| he 


trade as 


actet 
viduals, not to the general 
ramifications of the activities of 
sociations, trade unions and political parties 
have yet to be fully explored. The 


to the problem points directly to state and 


sé rlutic mn 


where the integration 


the new cul- 


federal legislatures 
of power-bearing groups int 
tural pattern must be worked out in terms of 


public interest no less than of personal rights 
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In the second place it must be remem 
bered that the tradition is not 
comparable to the European, In the United 
States we have had three centuries ot ex 
perimentation, and the democratic traditio1 
is quite thoroughly institutionalized. It is 
no accident that powerful economic groups 
look around for friends among the 
This was not necessary in Europ: 


American 


must 
people. 
Our problem is a simple one by compar 
son: to fit the groups into the democrati 
pattern legally and politically. This has not 
When it is well don 


need to 


been too well done. 


there will be less lear concet? 
trated economic power than there is today, 
for that power will be under control 
sistently and not occasionally as it is now 
The control of labor organizations is point 
lead to 


have recog 


con 


suggestions 


will 


ing the way. My 
situation wherein groups 
nized responsibilities but not more power 
Power they already have, but it is an irre¢ 
sponsible power, operating outside both the 
law and public recognition, because groups 
individu 


have not been provided for in an 


alistic legal system 


economists’ 


In the 
centration 


third place , the 
upon 
implied 
promote d 


economic power as 


necessarily political power is at 


exaggeration more or less ut 
since the 
economists like John Taylor, who got it u 
Harrington. If 
political 


corporations 


consciously days of Jeffersoniai 


turn trom economic powel! 


equated with power in the 


States, 


were 
United 
much less upon good will advertising, 


would spend 
would 
be much less sensitive to gbvernment prose 
trom 1932 


In the 


and the election results 


to 1952 would 


cutions, 


have been reversed 
history of the world 
which the 


demagogues, opinio 


there has never beer 


a period in average voter has 


i swaved by 
platforms, 


wr radio commentators than at the 


CC! less 


polls, party advertising, editorial 
moment 
Compulsory education and the vast resources 
adult 
thousands of 


United States car 


educate citizens ar 


The 


interests in the 


being spent to 


domg the job specia 
cconomi 
be counted upon within limits to cancel one 
another. Phe Mnited 
itself 


group ofr 


geography of the l[ 
makes the 
philosophy 


States emergence ot 


dominant most dit 


cult and up to now impossible. In short 


formalization of the position of the eco 


nomic group might well result in a proper 


recognition of the rightful place which it 


holds in America without the disastrous 


consequences which might appear, and hav: 
appeared, in less stable countries like Get 


Italy. [The End] 
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THIS TIMELY ARTICLE TRACES THE ENTIRE HISTORY OF THE 
UPS AND DOWNS OF THE ‘CAPTIVE AUDIENCE’’ DOCTRINE AND 
ENDS WITH A RECOMMENDATION FOR CONGRESSIONAL ACTION 





every employer is vitally inter 


Bs V1 


ested in the results of a union repre 


election among his employees 1s 
That 


during the pre 
to question 


sentation 


apparent many employers become 


election campaigi 


That 


partisanship by 


partisan 


sone 


is hardly open 


employers manifest their 
antiunion speeches on company time and proy 


erty well 


to assemblies of employees is a 
industrial life It is this 


National 


atten 


accepted tact oft 
latter upon which the 
Labor Relations Board 
tion in its highly controversial Bonwit Teller 

Since that 
that an employer 


a union, upot 


situation 
tocused its 


decision” decision, the Board 


has held who so speaks 
request, an oppor 


circumstances 


must allow 
tunity to reply under similar 


lo deny a union that opportunity was t 


employees’ self-organiza 


intertere With the 
] Section 7 


tional rights under 


inception of the National 


Act, the Board has 


employer's tra 


From very 
Labor 
called 
ditional 
cally, the 


ise of his own 


Relations been 


upon to balance hie 


civil and property rights, specifi 


rights to free speech and to the 


property, against the 
ployees’ statutory right to select union req 
resentatives tree trom coercion In striking 
issumed throughout this discussion that 
the employer's antiunion speeches are non 
coercive in content Coercive speeches—those 
containing promises of benefits and threats of 
reprisal—have always been regarded as violative 
of the act 

2 Bonwit Teller, Inc., 96 NLRB 608 (Member 
Reynolds dissenting) 


It is % 


Sec. 7 
right to 
assist labor 
tively througt 
choosing, and to 
activities for the 


Shall have the 
form join, or 
bargain collec 
their 
concerted 
bargain 


states Employees 
self-organization, to 
organizations to 
representatives of 
engage in other 
purpose of collective 


own 


Employer Speech 


this balance « Board has gravi 


tated trom strict proscription © 


any emp! ver antiunion speech * to its re 


cent qualified approval of such employe: 
as exemplified by its body of case 
Bonwtt Teller doctrine 


ard’s 


conduct, 
law known as the 
Phat 
decision ou / 


still 


balance has n Ww, witl thie it 
Shurt Corporation 


ndston 


shitted further towards ar inqualitie a 


approval ot employer speechmaking 1 


| 


understand the Board’s most recent ap 


proach let abandon generalities for 


recedents 


Bonwit Teller's Origins 


tc of B nin 
a 1946 


Wipany 
a reli I ce” 


SEeCtrIE 


protection ind 


refrain from any 


other 
shall also have the 
or all of sue ictivities 
For an excellent and comprehensive discus 
evolution of joard and court law 
speechmaking, see note 


Sion of the 
dealing with employer 
Limitation Upon an Emplover's Right of Non 
Coercive Free Speech,"’ 38 Virginia Law Review 
1037 (1952) 
107 NLRB, No. 109 
senting) 
7) NLRB 802 rhe 
prec 1 the representation 


by but one hour 


(Member Murdock dis 


speeches in 
electior 


empioyers 


that case 


101 





Mr. Mittenthal is an NLRB attorney attached to the 
staff of Board Member Ivar Peterson. The views ex- 
pressed herein are the author's and not necessar- 
ily those of the National Labor Relations Board. 





then self-organization. By com 
pelling that 
antiunion talk, the employer interfered with 
this right of the employees nol to receive 
The Board stated 


periorm 


right to 
the employees’ attendance at 


such information. 


; we must our function of 
protecting employees against that use of the 
employer's economic poWer which is mherent 
m his ability to control their actions during 
working hours. Such use of his power dur 
independent cir 
cumstance, the effect of which 


are to be independently appraised.” (Italics 


hours is an 
nature and 


ing working 


supplied.) 

enforcement of the Board’s o1 
Second Circuit Court 
“captive audi 


(sranting 
that 
of Appeals suggested that a 
speech should not automatically con 
unfair labor the union 
opportunity to 
employees.’ The 
later contributed to the 
wil Telle) 

“An employer has an interest in present 
labor relations to his em 
hesitate to hold that 
time and 


der in case, the 
ence’ 
practice if 
address the 


stitute an 
had a similar 
which 


Bon 


court’s language, 
creation of the 
follows 


doctrine, was as 


ing his views on 
ployees. We should 
he may not do this on 
pay provided a similar opportunity to address 
them accorded representatives of the 
union.” (Italics supplied.)* 


company 


Was 


Clark 
court, 
Hartley 


Between the Board’s decision in 
Brothers and its enforcement by the 


the Congress enacted the 1947 ‘Taft 


Clark Bros., 13 LABor CASES 
(2d) 373 (CCA-2, 1947) The 
court ruled, however, that the proximity of the 
speech to the election and the commission of 
other unfair labor practices justified the Board's 
finding of with reference to such 
speech 

*Case cited at footnote 7, p. 376 

*Sec. 8 (c) states: ‘‘The expressing of any 
views, argument, or opinion, or the dissemina- 
tion thereof, whether in written, printed, 
graphic, or visual form, shall not constitute or 
be evidence of an unfair labor practice under 
any of the provisions of this Act, if such 


102 


*NLRB v 
* 63,939, 163 F 


coercion 


Harris @ Ewing 


those 
| road Nn 


amendments Section & (c)” oft 


amendments intended not only to 


the scope of permissible employer speech, 


but also, in part, to overrule the Board's 


Clark Brothers decision.” 


Acceding to Section & (c) and its clear 


legislative history, the Board abandoned its 
“captive audience” doctrine Thus, in Bah 
cock & Wilcox, the Board stated that “the 
[captive audience | doctrine of the Clark 
Brothers case no longer exists as a_ basis 
unfair labor 4g 


tor finding practices 


This decision, however, left open the ques 
| 
an emplover, after delivering 


speech on 


tion of whether 


a pre-election, antiunion com 


pany time and property, must give the 


similar opportunity 


request, a 
lhis was 


SY Corrugated Paper Machinery 


union, upon 
to spe ak 

settled in S ¢ 
Company,’ 
held that such 


Riven. 


question presumably 


where the Board specifically 


opportunity need not be 


Bonwit Teller's Creation 


With the 
Teller, the “captive 
Clark Brothers was restored to life, 


theoretical guise There, six days 


R mei 


doctrine of 


Board’s decision in 
audience” 


albe if 


In a new 
before a representation election, the employer 
shut its department store one-half hour 
betore 


president then delivered an antiunion speech 


normal closing time. The employer’s 


to its employees assembled on the main 


threat of reprisal or 


expression contains no 
force or promise of benefit 

”S. Rept. No. 105, 80th Cong., Ist Sess., 23, 
24 (1947) 

77 NLRB 577 Subsequent cases agreed 
Fontaine Converting Works, 77 NLRB 1386 
Hinde & Dauch Paper Company, 78 NLRB 488 
129; Kentucky Utilities Company, 83 NLRB 981 
982 Charroin Manufacturing Company, 88 
NLRB 38, 40. See also Merry Brothers Brick 
and Tile Company, 75 NLRB 136. 

289 NLRB 1363, 1364 Note, however, the 
absence of a no-solicitation rule in that case 
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floor 
had enforced a rule 


selling Prior to that speech, the em 
forbidding solici- 
the selling 


after the 


ployer 
tation by 
floors at 


union 
all times 


organizers on 
13 


lhree days 


speech the union requested an opportunity 
to address the 
circumstances, but the employer ignored the 

I 


employees under similar 


\fter 


sought 


request losing the election, the 


union relief from the Board 


the Second Circuit's lan 


Brothers 


orrugated, the 


- 
Relying upon 
and overruling 


held that the 


guage in Clark 
b er § X Board 
union’s request to reply was a 


section & (1) of the act, 


denial ot the 
violation of 
elec 


not 


and turther, \ setting the 


tion aside.” 0% proscribed 


what the employer did—delivering an ant 


speech to a 


thers, but what the 


audience” as 


1 
cmpioyel 


union “captive 


in Clark B) 
union’s request 


refused to do—denying the 


ortunity to 


Op answel! hie employer 


PI 
simular 
1 conflict 
egislative 
Brothers 


completely 


conditions 


1 between 


intent to overrule 


Practically Vik wed, thie employer 


was free to influence his em 


plovees by pre election remarks 


but once having utilized that 
obliged te ) the 
same opportunity 


I 
7 é Ihe r 


Bonwit 
First, 


working hours, 


he was unio 


decision rested upon 


dual rational under the narrow 


denial of the 


reply resulted in the 


rationale, union’s request to 
discriminatory applica 
valid no 
that 


rule 


( mploye r’s otherwise 
well settled 


maintaims a 


tion of the 


solicitation rule It was 


all empl yer who valid 


against solicitation dur working 


mav not relax that rule in such a 


favor one union over another or to preclude 


union solicitation while permitting antiunion 
yvees or third 


Similarly, the 


parties to 
Board 
relax that 


Calm palgi 


that 


empl 
freely reasoned 


an employer may not rule 


deference to the 
presence of customers on the selling floors of 
department stores, the Board has sanctioned 
prohibition of union discussion and sclicitation 
areas at all times Vay Department 
59 NLRB 976 enf'd as mod., 11 
LABOR CASES € 63.111, 154 F. (2d) 533 (CCA-8 
1946), cert. den. 329 U. S. 725. The Board's 
policy in department store cases as regards 
no-solicitation rules is spelled out with par 
ticularity in Marshall Field and Company, 98 
NLRB 8&8 

'* Member Reynolds’ dissent stressed the legis 
lative history of Section 8 (c), which in his view 
guaranteed an absolute and comprehensive pro 
noncoercive employer speeches and 
any finding of unfair labor practices 
part upon such a speech. He further 
that ‘“‘hinging an employer's right to 
upon readiness to make available the 


That rule was valid In 


in these 
Stores, 


tection to 
foreclosed 
based in 

argued 
speak his 


Employer Speech 


own continuing to 


against a union For, where the employer 


becomes a contestant in the representatior 


proceeding and campaigns for individual, as 


opposed to collective bargaming, his candi 


dacy is no less real than the union’s Thus 


the unlawtul discriminatior 


unequal application of a 


Second, undet broad 


rationale, | Board 


tunity” 


against a union m: ( y that 


reasonable request ’ tile Satie 


rtunity to present its ase where the 
such that onl granting 


emplovees have a reason 


hear both sid (Italics 


circumstances are 


uch request wii tire 
able opportunity 
supplied.) 
] us, the 
7 freely 
itation 


al both 


Was 


sides of empl 


union, ul der circumstances reasonably 


proximati equalits In findn 
employer's monopoly uti 


time to present antiunt 


tered latter 


lie d 
thie by 


upon th llown umstance 


nad no-solicitat 


vented the union trom 


methods of contacting emplo 


) 


pany premises; (2) the commis 


untai labor 
tional period: th 
peech to the ele limited 


rebuttal 


Bonwit Teller's Extension 
The broad rationale.— | 


] strictly 


aecision read vith reference te 


facts, Y ave h ! a limited impact 


ind 
emasculates 
right of an 


which his argument views 
effec 


applies to 


means by 
opinions can be nullified tivels 
Section 8&8 (c) as it the 
employer to address his employees 
rationale 
Reply to 
Yale Lau 


discussion of these 
note A Right of 
Job Speeches 61 


A considered 
can be found in 
Employer On-the 
Journal 1066 (1952) 


found particularly com 
special priviledge of de 
promulgate the broadest 
union solicitation [which] 
obligation to assure such 
are enforced with an even hand 
(Italics supplied.) The Board concluded that the 
employer's disparate application of its rule was 
that [special] privilege which 
does not intend us to license 96 


This rationale was 
pelling in view of the 
partment stores to 
type of rule 
rise to an 


against 
gives equal 


rules 


an abuse of 
the statute 


NLRB 612 
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In 1853 machinery did only five per 
cent of the nation's work; manpower 
and beasts did the rest. Today the 
figures are exactly reversed with ma- 
chinery, powered by steam, oil and 
electricity doing 95 per cent of all 
the work. —Sinclair Weeks 





upon employer speechmaking. That such a 
narrow reading was not to be its fate soon 
became apparent. It was not long befor: 
the Bonwit Teller decision became the Bon 
wit Teller doctrine. In the very next case, 
the Board extended the application of the 
broad rationale to industrial concerns as 
well as to department stores, notwithstand- 
ing the absence of both a no-solicitation 
rule and a background of other unfair labor 
practices.” Subsequent cases accepted this 
rationale independent of considerations re- 
lating to the timing of the employer's 
speech.” The circumstances, as detailed 
above, upon which the application of the 
broad rationale in the Bonwit Teller deci 
sion turned, were each in turn discarded by 
the Board. The result was to delete from 
the broad rationale so much of the 
above In ac 


Board’s 
language as is underscored 
cord with this approach, the Board stated 
that media of com 
munication between the union and the em 
effective, was immaterial 
“equal oppor 
realized.” The only 
whether the em 


the existence of alternate 


ployees, however 
to a determination of whether 
tunity” had 
material consideration 
ployer had in fact granted to the 
time and premises for a 


been 
was 
union the 


use Of company 

reply speech. 
Implicit in this extension was the premise 

facilities for reaching the 


that no union 


employees can approximate in effectiveness 
when he speaks on 


More 


medium 1s as 


the emplover’s forum 
company time and premises specifi 

other campaign 
as employer 
Assuming, 


( ally » ho 
effective 
working 


speechmaking during 


hours ardguendo, the 


Biltmore Manufacturing Company, 97 NLRB 
205 (Member Reynolds dissenting) 

See for example, Gruen Watch 
103 NLRB, No. 27 There, the 
speech was made three and one-half weeks prior 
to the election 

” See, for example, Metropolitan Auto Parts, 
Inc., 99 NLRB 401: Onondaga Pottery Company, 
100 NLRB 1143: Wilson &@ Company, 100 NLRB 
1512; National Screw and Manufacturing Com- 
pany of California, 101 NLRB 1360 (Chairman 
Herzog dissenting) 

*» 102 NLRB, No. 171 (Chairman Herzog dis 
senting in part) This was the first unfair 
labor practice case subsequent to Bonwit Teller 


Company, 
employer's 


104 


correctness of this it necessarily 
follows that employees cannot have an op 


portunity to hear both sides under reason 


premise, 


equal circumstances unless the union 
£ 
effective 


ably 
is accorded the use of the 
premises during working 


most 
forum—company 
for a reply speech 

In its decision in Metropolitan Auto 
Parts,” the Board made explicit for the first 
time its reliance on this premise in extend 
holding that 
union’s 
Board 


hours 


rationale In 
required the 


broad 
‘equal opportunity” 
use of this most effective forum, the 
stated 


ing the 


“Our finding is supported by the 
realities to be found in union organization 
campaigns. Thus, it is apparent that printed 
materials and individual solicitations neither 
reach the full audience that the employer 
can insure by his control over working 
time; nor do they approach the persuasive 
power of an employer’s oral presentation 
employees on the employer’s 
precluded by a 


substitute for 


Soliciting 
premises, even when not 


no-solicitation rule, cannot 
the systematic arguments presented orally 
to an employee assembly Soliciting em 


ployees off the premises can seldom be 

extensive, due to both time limitations and 

geographical diffusion of employees.” 
Unquestionably, Bonwit Teller’s 


emphasis on the circumstances of each par 


original 


ticular case in determining the applicability 


of the broad rationale had been cast aside 


In its place, there was substituted a test 


characterized by its opponents as “mechan 


istic’ and by its advocates as a realist« 


appraisal of union organization campaigns * 
breach of the 


broad 


which equated a 


with work 


rationale an employer's use of 


ing time to campaign against the untior 
denying the same op 
All other factors 


result w: 


while simultaneously 


portunity to the union 


were deemed immaterial Vhe 


that whenever an employer convened 


employees to deliver a pre election 


union speech, he was obligated upor 


Unlike Bonwit Teller, however, there was 
neither a no-solicitation rule (except as to one 
of the two respondents) nor a background of 
unfair labor practices. Nevertheless, the Board 
held that the same considerations that impelled 
an extension of the broad rationale in con 
tested election proceedings were equally 
cabie to the unfair labor practice area 


appl 


‘See, for example, Chairman Herzog's dis 
senting opinion in National Screw and Manu 
facturing Company of California, cited at foot 
note 19 

See, for example 
Inc., cited at footnote 20 
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No state in the Union, so far as | can 
learn, is as subject to the forces and 
actions of unions as is West Virginia. 
They can and do make and break 
individuals and industries, and the 
nod of a union chieftain may set in 
motion forces in our State that result 
in untold misery or loss of lives.— 
Robert G. Kelly, from an address to 
the West Virginia Bar Association. 





quest to grant the union an opportunity 


to reply under similar conditions 


between the “captive audi 


Teller doctrines is a curi 


The relation 


ene e” and Bonu it 


ous one, The very “captive audience” which 


found unlawtul now, pursu 
lawtul 


the Board once 
sanctiol is a 
by the em 


ant to Congressional 


pre-election tactical maneuver 
Yet, 
tive audience,” the 
bound to grant the 


thereby 


alter convening such a “cap 


Bonwit 


union 


ployer 
employer, under 
Teller, was duty 
the very same “captive audience 
part the 


rued to him by his use of 


advantage that ac 
that tact Phe 


received a 


lissipating in 


“captive audience” speech thus 


. | ] rot t + tl} ] 
mere conditional protection, no he AaDSO 


ontended was 
type ot pre 
dratters of 


many ¢ 
VM hicl 


by the 


te protection which 
egislative intent 
m Was intended 
Section 8 (c) gleaned 


Forceful argu- 


cannot be irom a 
legislative history 


either 


study of 


ment for interpretation can be made 


Analytically, in terms of Section 7 of the 
act, the Board in Clark Brothers initially em 
phasized the empl \ fr lot to receive 


information they di n wi to receive 


And, ) 
proval of Clark Brothers, the By 


} 


ressional disap 
ard, in Boy 
} 


emphasize a 


subse quent te 


Vl leller and s icceeding Cases, 


the employees ul intorma 


available interpretation 
which nub of the Bon 
rie Indeed, it 


the core of the broad 


has be cn aft 


rationale 


Note cited at footnote 4, p. 1056 
*“ See, for example, Higgins, Inc., 100 NLRB 
$29. reaflirmed 101 NLRB No 157 
Tube Bending Company, 102 NLRB, No. 68 
Gruen Watch Company 103 NLRB No 27 
Vetropolitan Auto Parts, Inc cited at footnote 
20 (as to Respondent Metrepolitan only as per 
pp. 4 and 5 of mimeographed decision) See 
also F. W Woolworth, 102 NLRB, No. 55 
See Silver Knit Hosiery Mills, Inc., 99 NL 
122: Wilson and Company, 100 NLRB 151: 
104 NLRB, No. 104 
Belknap Hardware and 
NLRB 484; Hill 
Foreman 
John Irving 


American 


Vuter Company 
% See, for example 
Vanufacturing Company, 98 
Brothers Company, 100 NLRB 964 
Clark, Inc., 101 NLRB, No. 12 


Employer Speech 


in the employees’ obligation to receive all 


information since the employee 
whether he wil 


avail ible 


has no real choice as to 

listen to either the employer's or the union’s 

Cas 

It is equally im 
; 

Bonwit 


how it too 


The narrow rationale. 


portant to note the evolution of 
Teller s 


extended 


narrow rationale s and 
whenever an em 
time prop 


opportunity to 


Was VI us, 


ployer spoke on company and 


erty and denied a similar 


in tace of a valid no-solicitation 
Board held that the employer had 
applied that 


This held 


no-solicitation 


the union 
rule, the 
discriminatorily 


rule in viola 


true not only 


prohibite d 


tion ot the act 
where the rule 
premises on other thar 
Bonwit Teller, 
prohibited 


union access to the 


working time, as in but also 


where the rule union access du 


only, as Mn succeeding 
that 


the development of the 


ing working hours 


cases Other vise, all was said 


previ 


ously about Board 


rationale, especially its extension to in 


lustrial concerns and the immateriality of 


access te 


the union’s alternate means of 


the employees, applies with equal vigor 


to the development ‘ arrow rationale 


should bs noted that 


general 


. , 
Parenthetically it 


this 


applicability of 


decisions in 


‘ ot the scope 


licability rational ‘hese 


decisions atomized nto tt 


fundamental elements, he 


request and tl < lover denial, and enun 


ciated rules relating o those elements The 
Board definite condition 


Among 


questions 


thereby 


upon the eT; oO Oo ! doctrine 
l such 


others, 


requests 


denial 


ognized 1 


Stores of Chicago, Ine 101 NLRB No 121 
Reeves Instrument Corporation, 104 NLRB. No 
99: Fulton Bag and Cotton Mills 1066 NLRB 
No. 59 
: Woolworth Company 

for ex imple Onondaga 

cited at footnote 19 
Corporation, 101 

Auto Parts, 
Company, 101 


Pottery Con 

Cornell-Dubilier 
NLRB No 209 
Inc., cited at footnote 
NLRB, No. 69; Bell 


, 
Vanufacturing Company 


pany, 

Rlectri« 
Vetropolitan 
19 Vuter 
nap Hardware 
cited at 


and 
footnote 26 

' See 
note 26 
162 


Clark Ine cited at foot 
NLRB 


Foreman 4 


Snively Groves. Ine 





of Bonwit Teller theory between complaint 
and representation case areas. Indeed, in 
Metropolitan Auto Parts, the Board specifi- 
cally stated that “the same considerations 
which impelled us to set aside elections 
in . . . representation proceedings are 
applicable in finding a violation of Sec- 
tion 8 (a) (1) herein.’ 


Bonwit Teller in the Courts 

Bonwit Teller was considered by the Sec 
ond Circuit in 1952.” The court held that 
the employer, although it might otherwise 
be privileged to forbid union solicitation 
on its premises, violated the act by enfor« 
ing its no-solicitation rule discriminatorily 
In passing upon the Board’s narrow ration 
ale, the court said: 

“Normally, an employer cannot forbid 
union solicitation on company property 
he Board, 


however, has allowed retail department 


during non-working time 


stores the privilege of prohibiting all solici 
tation within the selling areas of the store 
during both working and non-working 
hours . Bonwit Teller chose to avail 
itself of the privilege and, having done so, 
was in our Opinion required to abstain from 
campaigining against the Union on the same 
premises to which the Union was dented 
BEGGS... 4 The violation here was the 
discriminatory applic ation of the no-solicita- 
tion rule.” (ltalics supplied.) 

From this language it was arguable that 
the court found a violation only because of 
Bonwit Tellers misuse of a Board-granted 
privilege. Thus, where the Board grants 
an employer the special privilege of enunci 
ating a broader than usual no-solicitation 
rule, a concomitant duty attaches to the 
employer to abstain from the disparate 
application of such rule Absent the privi 
lege, the duty will not attach. Under such 
a construction, a disparate application of 
the usual rule prohibiting solicitation dur 
ing working hours only would not be pro 
scribed Moreover, as this privilege is 
granted solely to retail sales establish 
ments, the Bonwit Teller doctrine would be 
so limited 

However, this interpretation of the court's 
ruling was-rejected.” The Board was ap- 


” Bonwit Tellei Ine v. NLRB, 21 LABOR 
CASES { 67,025, 197 F. (2d) 640, cert. den. 345 
U.S. 905 (1952) 

'See, for example, Higgins, Inc., cited at 
footnote 24; American Tube Bending Company, 
cited at footnote 24; Biltmore Manufacturing 
Company, cited at footnote 17 


106 


parently convinced that neither the nature 
of the business nor the breadth of the no 
solicitation rule were material to the find 
ing of an unfair labor practice. 

At the same time, the court remanded 
Bonwit Teller to the Board because its 
remedial order was too broadly draw1 
Vith reference to the broad rationale, 
court stated 


“If Bonwit Teller were to abandon 


[no-solicitation] rule, we do not thir 


would then be required 


to accord the 
a similar opportunity to address the 
ployees each time [the employer] 


Nothing in the 


Act, nor in reason compels such ‘an eye 


made an antiunion speech 


tor an eye, a tooth for a tooth’ result so 
long as the avenues of communication are 


kept open to both sides.” (Italics supplied.) 


It was arguable from the above languag« 


that the court would not find a violation 
where the employer had no ban on union 


solicitation Under construction, an 


solicitation rule 


employer, absent y 
might exercise his rig f speech 
without qualification. Surely, tl court’s 
failure to affirm the broad rationale in a 
factual setting where the employees so 
clearly, in the Board’s view, did not have 
a “reasonable opportunity ( ar both 
sides,” could be construed, 

express rejection, at least as a strong 


approval of that rational 


However, any such limitation on Bonwit 
Teller’s broad rationale Vas rejected Indeed, 
the Board specifically affirmed that rational 
“despite any dicta o1 I 
which may be found 


Court of Appeals in tl 


contrary 


On the other hand, was arguable that 


the court's lan age, as underscored above, 


vas in the nati ot a reservation implicitly 


approving the Board’s concern that em 


ployvees have a “reasonable opportunity to 


hear both sides,” and that, im any event, 


the court’s comment 
vas essentially dictum 
quent adherence t 


matter ot record 


Whatever doubts 


had concerning the : meantit 


The court thus declined to enforce that 
part of the 3oard’s order which required the 
employer to desist from making antiunion 
speeches during working hours without grant 
ing the union's reasonable request to reply 
under similar circumstances 

* Metropolitan Auto Parts, Inc., cited at foot- 
note 20 See also Onondaga Pottery Company, 
cited at footnote 19, note 6 
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Second Circuit’s Bonwit Teller decision must 
been dispelled by that 
NLRB 7 


There, the 


subse 
Tubs 


emplove rT, a 


have Court's 


quent decision in American 


} 


Bending Company) 


factory owner, made an antiunion speech to 


the employees on company time and premises 


contemporaneously with its maimtaming a 


rule prohibiting solicitation “on 

Phe 
solicitation on plant prem 
held it to be 
For that 


Board’s 


company 


time or property court construed the 


rule as barrir 
, if hres ] } } 
ses at al Tipile and, ence, 


an unlawful no-solicitation rule 


on alone, the court upheld the 


unfair labor practice finding . By Wav ol 


dictum, the court stated 


the Board's order 
depended upon the 
efusal, or failure, t 
inion representative] to 


ivees on the property during 


irs it could not stand.” 
urthermore, the « 
Bonwit 
upon” the 
ployer’s no-solicitation rule 
That the when read with the 
Bonwit 


rejection of the 


rorezome, 


court’s Telles decision, constitutes a 
“equal opportunity” 


Moreover, Bonwt 


vurt, 


broad 
rationale is unquestionable 
Teller is, 


restricted. principle, its 


according to this ¢ a very 


application being 


limited to those cases involving a retail 


establishment’s discriminatory appli- 
prohibit 


sales 
cation of a privileged broad rule 
ing solicitation on certain areas of company 
premises on other tl an working time In 
deed, the 


nla 
it would 


court’s dicta further indicates that 


find no discrimination and there 


fore no violation of the act where the em 


plover denies the union’s reply request in 
face of tl rule prohibiting solicita 


e usual 
* 67,671 


concurring 


205 F. (2d) 45 


opinions by 


‘23 LABOR CASES 
(CA-2, 1953) (separate 
Judges Swan and Frank) 

The Board, however, had relied upon the 
Bonwit Teller narrow rationale, finding an un 
fair labor practice in the employer's discrimina 
tory application of its no-solicitation rule 


Judge Frank's concurring 
Tube Bending I do not join in 
that it is not an unfair labor 
employer to address his em 
hours if only the employer 
itation In non-working 
We need not here that much can 
be said for an opposite conclusion in the t 
opinion in Teller 


* But see opinion 
in American 
the statement 

practice for an 
ployees in working 
permits union soli hours 
decide issue 
igen 


if our Bonwit 


before the 
Editors 


Farmer 
Paper 
stated 


Chairman 
Business 
which he 
examination of 
only by the new 
Board I do not 

should abdicate 


Remarks of 
National Conference of 
on October 21, 1953, in 
will be a careful re 
ing Board precedents, not 
Members, but by the entire 
think Board Members 


there exist 


Employer Speech 


hours only hus, the 


rationale . 


working 
and the 
have apparently both been re 
Second ( 


tion during 


broad rationals narrow 
as extended, 
ircuit. Accordingly, 
would that, 


an unlawful broad no 


jected by the 
that court 
j 


privileged or 


find absent either a 
solicita 
commit an 


tion rule, an employer does not 


labor 


pany time and premises as a lorum tor antl 


unfair practice by monopolizing com 


union speeches 


Bonwit Teller's Demise 


Soon advent of the Republican 


Administration, the Bos 


Major ( ange in 
Herzog and 
Member 


In thei lace, his 


after the 
ird underwent a 
membership. Chairman 
Member Styles resigned and 


] 


Houston’s term of office expired 


writing here have 
been but two appointments, Chairman Guy 
Farmer and M Philip Ray 
he w chairman’s statements presage: 

f the Bonwit Teller do 


fundamental 


Rodgers 


Dp 
emb T 


matter ot 
Was questionable 
any \ members 


themselves Roars 


vould deem 
precedents That answer 
coming 
In Liz 
Telles 


revised I] 


ndston 


doctrine 


tion rule stated t against 


any union must during 


hours however, 


speeche \ assemblies 


premises during hours be 


elections Subsequent to 


m requested an oppor 


simular circumstances 


Botl 


vere denied 


their public responsibility to exercise their own 
free and independent judgment in interpreting 
and applying the statute The doctrine of 
stare which has much of its force 
even in the common law where it was con 
ceived weight in the dynamic and 


relations 


decisis lost 


has less 


ever-changing fie!d of labor 


He further tated before the 
Institute at the University of 
November 6, 1953 We 

Ktent those 


Fourteenth An 
nual Law rennes 
ee on hall use the 
| Board 


grounded 


fullest precedents] 


that appear to be we 


and, we sha 
that do 


firmly in the 


have no those 
not 


and 


hesitancy if rejecting 


appear to be grounded needs 


experience of today The Board is 


currently engage in exploring basic areas of 


decision [including] the extent to which 


restraints should be imposed on pre-ele 


tion 


campaign activity on company propert 


Bott elections were set iside b the 


Director in re then 


Bonwit Tell 


Regi 
existing 


onal iance ipor the 


doctrine 
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United Press Photo 


The lady isn't giving you the big eye; 
she is inspecting the mesh of a 
shadow mask to be set in a tricolor 
television tube. It is a powerful 
magnifying lens that makes her look 
like an industrial Cyclops. The hands 
at left belong to an inspector who is 
searching for flaws in the glass of the 
faceplate of a color TV picture tube. 





quent to the second election, the unton 


filed unfair labor practice charges. 

Member Rodgers 
conduct did 
practice In so 


Chairman Farmer and 
held that such employer 
constitute an labor 
holding, they enunciated the 


govern 


not 


untatir 
following gen 


eral rule which ts to the legality of 
employer speechmaking 
either an un 


(prohibit 


” in the absence ot 


lawiul broad no-solicitation rule 
ing union 
other than 


no-solicitation 


access to company premises On 


time) or a privileged 
but not 
character of the 
commit an 


pre 


working 
unlaw 


busi 


rule (broad, 
because of the 


employer 


ful 
ness), an 
unfair labor 
election speech on company time and prem 


not 


1 
aoes 


practice if he makes a 


ises to his employees and denies the union’s 


request for an opportunity to reply 


The requisite 
only by Member 
this holding. While in apparent agreement 
with the rule above, he disagreed 
with the rationale behind that rule. Thus, 
the decision is strangely lacking a majority 


majority was established 


Peterson's concurrence in 


stated 
rational 
Chairman Farmer and Member Rodgers 


argue that Section 8 (c), either by its terms 


108 


by necessary implication, grants to em 


ployers a “privilege of free speech 
[ which } 
ipon it conditions which are 
Put differently, 
Clark Brothers, 
privilege to noncoercive 
employer but the Bonwit Teller 
doctrine attached conditions to the exercise 
t that To so condition that 
vhich is absolute is to run contrary to both 
and 

majority’s eyes, there 
which even hints at any Con 
an employer " 
the pur 
Viewer: 


qualified by 


tantamount to 
Section & (c), 
attempted to 


cannot be graiting 


negation.” 
n overruling 
yrant an absolute 


spec h, 
privilege 


Congressional purpose Indeed, 


is “nothing 


ORM 
in the 
in the 


gressional 


Statute 
intent to 
his 


restrict 
tor 
SO 


own premises 


the use of 


airing his view 


Teller 


pose ot 
Bonwit 
Clark Bros. doctrine in 
Under this construction of Section 
employer speechmaking 
protection so that an employer, in 


“the discredited 


scant 


be comes 
disguise 
S(c), 


receives compre 


hensive 
exercising his privilege, incurs no obligation 
to accord an equal opportunity to the unior 

maintains that 


the Second 


mayority 


In concluding, the 
finds 


their holding support it 
Circuit’s decisions 
Furthermore, with reference to the broad 
alone, the mayority 
Bonwit Tellers fundamental cor 
Section 7 by which employees 


right “to hear both sides 


rationale opinion aj 


proves of 
struction of 
are guaranteed the 
circumstances 
However, 
is completely 


which approximate 
they 


satisfied in 


under 


equality maintain that 


right 
campaign by a 


this every 


election union’s use of its 
honored and _ traditional” 
Accordingly, 
to the umion the very 


utilized by the 


“time organiza 


tional techniques Board i 


tervention in granting 


same forum emplover is 
unnecessary 
Petersor 


nor any 


hand, Member 
Section & (c) 


the other 
that 
issue of ‘employer free 


within the 


on 
argues “neithes 
speech’ : is involved 
Bonwit Teller area 
ever, adhering to the Second 
Imerican Tube 
court in part clarified 


Teller ruling, Member 


in CasCS 
How 


de cisions, 


Circuit's 
Rend 
the 


particularly 
the 
its Bonwtt 


mg, where 


import of 
finding that the em 


committed labor 


Peterson concurred in 


plover had not any unfair 


practice 
| he 


tion oft 


majority did agree on its interpreta 


the tacts. As the employer’s rul 


union working 


forbade solicitation during 


hours only, it did not fit the 
{ | D ons leged broad n 
tion of an unlawful or privileged broad 


Board’s defini 


solicitation rule. Accordingly, as the union 


employer’s premises on 
the under 


access to the 
time, 


had 


nonworking employer was 
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rant the union’s 


rous dissenting opinion, Men 
argues the alidity 
I preced 1 As to the 
ipplicability of Section & (c), he, in 
Member 

vurt decisions 


that 


practice 


do« k In essence 


and court 


ARTE 


Peterson, points to the 


with 
which « xpre ssly 


contention Section & c) 


unfair labor finding 
circumstances.” 
1 ! 


( ircuit’s decisions 


rejected neither the 


narrow rationale 


( present State ot 


Teller 


1 in complaint cases is clear 


Boars 


Jonwit doctrine has 


specincally, the Board has, regardless 
differing 


rationale among the majority 
rmed only part of the 


that Bonwit Teller 
octrine with which the Second Circuit ts 
agreement Such a coincidence 


ve 1] be deliberate 


the Board has specifically reyec ted tl 


apparent 


viewpoints may 


itionale* and so much ot the 
itionale vent beyond the origina 
Ont / decision Yet it is 

that 


affirmed 


que stion 
vould 


two-t 


latter decisior 
Most 


develop in i As ¢ 


likely, 
would 
interpreting Section & as grant 
absolute 
Member 
argument upon whicl 
Bonwit Teller 
logically be predicated or 
compelled On the other 
Members Peterson 
follow the 

fiftl 


member might 


to employers an privilege, 


urman Farmer and Rodgers 
Ve adopted the only 
reversal of the original 
sion might 
hand 


Min 


Circuit's 


and 


second 


and as vet unappomted 


well be 


called o1 
an impasse 


one further argument 


lv technical, might buttress the 


Member Murdock, in 
ny implication might be 
8 (c) in support of the 
Freedom of speech far 
foreign’ to the Bonwit Teller doctrine, is basi 
to, and inherent in, that decision I deem 
the ittitude of restriction basic to [the ma 
joritv] decision to be far more a negation 
of that freedom than any remote results of 
Bonwit Teller.” 

* Member Murdock furthet 
to the majority's view that 

s fully realized by the union's use of 
tomary media of communication, that ‘‘once 
the pressures inherent in employer antiunion 
delivered on company time and prop 
ertv are exerted, other [union] methods of 
communication with those employees are not 
for purposes of reply.’" He documents 
with an extensive study of the 


that 
Section 


further denying 
irawn from 
majority's theory 


stated from being 


argues, in answet 
equal opportunity 
its cus 


peecnes 
idequate 


that argument 


Employer Speech 


- As to the 


} 


Me mibe I 
terms ot 
Bonwit Telle 


elements 


Ositi Farmer and 


aAlritial 


j 


Rodgers oncerns the 


section 


express 


hus, in every 


1 
ere are two essential 


employer's speech, and the 


consequent employer denial of the union's 
reply 


t denial which ts the 


Absent the 


violation Ser 


request the 
nub of the \ speecl 
owever, there could be no 
tion 8 (c) in this connection states that “the 
not 


expressing of 


terms, the speecl 
is “evidence of 


lacking 


the violation, the 


Vheretore, 


quest bv itselt « 


practice 


| ' 
emipioyel Cal 


é gi hts and duties 


usual empl ver, having 


rule regarding union solicitation 


prol ibitir younion s« lic tation only 


luring working hours, is free to campaign 


igainst the union by speechmaking at any 
Lime \\ rt 1 re al obligation to 
iccord 

in emplovet 

ment cannot 
premises ¢ 
throug] 


otherwise 


Howe 
} 


ilgates such a broad 
bye privileged 
vith it an 


isparate 


But 
oblig atl 
application 


] 


! 
SO WOUITC 


union s organizing methods and the effects of 
mass media on employees 

To the that the 
found unfal: practices in 
Bonwit Telle doctrine the overruled 
Vetropolitan Auto Parts Ine cited at foot 
note 20; Seampruse Ine 103 NLRB, No. 17 
Pottery Company, cited at 


Vanufacturing 


extent following cases 


labor violation of 


3oard 


Onondaga footnote 


NLRB 


19; Stou Company, 103 
No. 121 
As to 
cited at footnote 24 
” The 
by both 


imericin Tube Bending Company 


very same interpretation was 
Mem be Reynolds and Chief 
Swan in their respectivy dissenting 
the Bonwit Teller case 
* 107 NLRB, No. 106 


senting) 


utilized 
Judge 
opinions in 


(Member Murdock dis 
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There, the employer spoke to his assembled 
employees on premises during 
working hours. 
24 hours before the 
to the speech, the employer had received a 
letter from the union requesting an oppor 
tunity to reply to any speech the employer 
might make on company time and premises 
The employer denied that request. The 
union lost the election and complained to 
the Board The that 
under its Bonwit Teller doctrine the elec 
tion would have been set aside. But as that 
doctrine had been abandoned in complaint 
Livingston Shirt, the Board was 
with the problem of whether 
abandon it in contested 


company 
This speech came less than 


Board election. Prior 


Board recognized 


cases in 
confronted 
or not to similarly 


election proce dings 


The Board majority 
Teller doctrine in this 
its place they created a 
election conduct as regards speechmaking 


and The Board 


Bonwit 
also But in 
rule of pre 


rejected the 
area 
new 
by both employer union 
stated: 

2 will be pro 


speeches on 


Employers and unions alike 
hibited from election 
company time 
ployees within twenty-four hours before the 
conducting an election 


making 
to massed assemblies of em 


scheduled time for 
Violation of this 
tion to be set aside 


will cause the elec 


” 


rule 


rule, the Board 
circumstances 
time tor pre 
delivery ot 


In justification of this 
argued that “the combined 
of (1) the use of 


election speeches and (2) the 


company 


election 
and 
ree 


such speeches on the eve of the 


tend to destroy freedom of choice 


establish an 
election cannot be held.” 


atmosphere in which a 

As the employer's speech was made with- 
in the proscribed 24-hour period, the elec 
tion was set aside 


rhe 


in this new election rule 


criteria established by the Board 


are clear Possible 


complications might arise, of course, in the 
multiplant 


more complex situations where 


or multiemployer elections are involved 
Generally, however, the employer can easily 
permissible action 
to his em 


company 


area ol 
impunity 


determine the 
He can spe ak 
plovees at any 
premises on the merits of union representa- 
tion, so long as the speech is before the 
To speak within 


with 
time on or off 


proscribed 24-hour period. 
the speech moratorium period is to incur 


an absolute penalty. Apparently, no excuse 


77 NLRB 
dissenting 
found that 


Shoe Corporation, 
teynolds and Grey 
that case the Board 


“See General 
124 (Members 
in part) In 


110 


would be countenanced. Indeed, the Board 
anticipates a further problem arising out of 
speechmaking within the proscribed period 
but off of company premises. Such speeches 
do not fall within the rule’s prohibition so 
long as employee attendance at such speeches 
is voluntary “and on the employees’ own 
time 

made con 


should be 


approach to em 


‘Two observations 
Board 
First, a comparison 
what appears f 


from 
logical inconsistency. 
Shirt 


as granting to employers a 


cerning the new 
ployer speechmaking 
of these cases exposes 
the surface to be a 
Thus, the Livingston 


section & (c) 


case construes 
speechmaking privilege not subject to limi 
Yet, in Peerless Plywood, this very 
privilege, supposedly absolute, is extinguished 
24-hour Board 

Member Murdock’s dissent places 


great stress on this point 


tation 


in the period preceding a 


election 


In defense of the majority viewpoint, 


is the Board’s General Shoe * 


5 


however, there 
loct * which, altl rh ied by 
aoctrine which, aithough not mentionec Vy 
an underlying 
Shoe 
employer 


the majority, might well be 
General 
stands for the that 


conduct which does not constitute an unfair 


justihcation tor its action 


proposition 
nevertheless sufficiently 


labor practice may 


election to warrant 
So, in the in 


within the 


interfere with a free 


setting such election aside 


Stant 
prosct ibed 


cases, employer speeches 
24-hour period 


election but 


will result in 
will not 


othe r 


con 
] 


iS, 


setting aside an 


stitute unlawful conduct In wore 


the Board is within its power in setting up 
separate rules for representation and com 
enunciating a 


Index dg, in 


each rule 
liability 


plaint with 


different 


Cascs, 
standard of 
the representation case area, the Board has 
created a comprehensive set of electioneer- 
ing rules independent of unfair labor prac 
those 


own 


tice considerations In arriving at 


rules, the Board was guided by its 


expertise, not by specific 


thus treats the 


administrative 
iegislation The Board 
Peerless Plywood 
[its] rule prohibiting electioneering by either 


party at or 


rule as an “extension of 


near the polling place” insofar 


as the new rule creates time limitations on 


Accordingly, there is merit 
that the Peerl 
of “practical labor rela 


electioneering 
In the 


Plywood rule is one 


majority’s view 


governing the conduct of elections.” 


As such, it 


strict 


tions 
relation to the 
definitions of unfair labor 


(Continued on page 156) 


need beat no 
Statutory 


practice ¢ ondue { 


the principles applicable in unfair labor prac 
tice cases do not invariably control the evalua- 
tion of the fairness of elections 
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By SAR A. LEVITAN 





THIS IS THE THIRD AND LAST ARTICLE OF THE AUTHOR'S 
SERIES DEALING WITH THE WAGE STABILIZATION BOARD'S 
TECHNICAL REGULATIONS ON WAGE AND SALARY ADMINISTRA- 
TION. IT IS A VALUABLE GUIDE FOR FUTURE CONTROLS 





_ PURPOSE of this \ ‘ roductivity can be acl 
aAlniinic the experience ! Wa ( form of compensation 
Stabilization Board with wage incentive in formutatis 
l POTM1ia i} 
systems based on individual or group effort +3 
s ncel ve 
Che paper begins with a statement of labor 
pal ‘ was thus taced with 
management controversy over the incentive j 
divergent views On 


form of wage compensation and its bearings 
on the de velopment ot Wage Stabilization 


belief that 
Board policy on the subject The app é tore ape 
tion of tl policy to new incentive r 
and to tl xtension or revision 
lished an is then traced 
rie incentive poli 
regulations is presented 
e mecentive plans are generall 
management both as stimulants 
and as a means of reducn 
This attitude has rarel 
labor Mot leac 
determination based 
as inhibiting emplo 
disruptive of harmoniou 


preter day rates 


systems based on individual o1 
wwever, Was undisputed, since 
able proportion of Americal empl 


centive wages Phe 


non 
oward installatio t mecent 

ce many emplo ers believe that 

The two opposing views are presented by ’ ‘ i und. 1953). ¢ 124 
L. P. Alford and J. R. Bangs, Production Hand lat vir hat a predominane 
hook (New York. The Ronald Press 1951) un irs 1 opposed neentive 
p. 1171, and S. Barkin Management Attitudes 
Toward Wage Incentive Systems Industrial 
and Labor Relations Revieu October 1951 
pp. 92-107 W. S. Woytinsky and Associates 


Employment and Wages in the I S. (New Yorhk 
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Mr. Levitan is an industrial relations 


“hy, 
x consultant and arbitrator, Washington, D. C. 





centive policy resolution for board con particular provisions, but rather registere: 
sideration. The committee encountered  yveneral suspicion of incentive plans. The 
both semantic and substantive difficulties in| labor members apparently felt that a unani 
getting a meeting of minds in drafting the inous vote might be interpreted as an in 
policy. Industry members who favored in dorsement by them of incentive wag 
centive wages believed that a sound pro payments.* 

gram would have positive long-range effects The underlying principle of the incentive 
m general industrial thinking on the sub policy (Board Resolution 70) was that earn 
ject. Conscious of opposition to incentive ings could increase, if accompanied by cor 
plans in some labor quarters, the industry responding increases in production Phe 
side was desirous of developing a_ policy resolution distinguished two types of ii 
which would allay suspicions of wage pay centive plans: those based on individual 


ments based on individual effort particular group performance and_ plant 
Accordingly, all references to industrial wide plans 

engineering terminology were omitted \ ihe resolution provided the tollowi: 

proposal by the public staff members that criteria for the approvabilitvy of new 


time studies be required for the establish centive plans 

ment of incentive standards was rejected, YT) ae 2 — 
‘ aie i NO a , l abor costs wet! 

since upon discussion it was agreed that the sn 


© increased In special circumista 


methods by which standards are obtained 
where it was anticipated that sucl 


should be subject to collective bargaining 
would increase, petitioners were requi 


when unions are parties to incentive plans ; 
demonstrate that the expected eat 


The draft resolution submitted to the board — , : 
evel would neither be unstabilizing 
was therefore completely silent on this sub 
create intraplant imequities 
ject and left to petitioners the task of ce 
1¢ 1 yoy ~ 
scribing the means by which incentive } Individual employes 
standards were established Also eliminated ¢ opportunity t 


t oO tl 
in discussions at the staff level was the = above a 


opening paragraph of the proposed resolu time rates. 

tion which declared that the introduction ot (3) Minimum wage guarantees 

new incentive plans was an effective means be specified 

of increasing production which resulted in (4) Adequate provisions were t 

lower unit costs. tor correcting and maintaining tl 
Criteria for New Incentive Plans—It ails or rates provided in the plan 

took the staff three months to prepare the e original public-staff proposal re 


t decrease 


dratt policy resolution. It was presented to t unit labor costs mus 
the board on November 15, 1951, and four al language adopted in the resoluti 
days later the majority of the board, labor the result of compromise; the positive 
dissenting, adopted the proposed draft witl juirement that unit labor 

out any significant changes. The labor dis decrease was modified 


sent was not due to specific opposition to igamst an increase Petitioners 
‘+A board committee consisting of John Dun- * Board transcript, November 15, 
lop (public), Hiram Hall (industry), Elmer 


Walker and Joseph Beirne (labor) kept in 
close touch with the staff and offered guidance 
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resulting 


that the 
unstablizing in terms 


equired to demonstrate 
earnings would not be 


ot creating either internal wage distort 


tions or internal inequities Presumably 


where unit labor costs declined, there woul 
ave been no objections to increased eart 
rates 


ngs above the comparable time 


Phe 15 per cent potential in increased i 
Thin 


plan should 


lividual earnings was considered a 


mum that a bona-fide incentive 


rovide Consideration was given to 20 
per cent, but 
i number of successful plans provided lowe: 


Phe 15 per 


available data indicated that 


ncreases in earnings cent re 
juirement was also to serve as a deterrent 
plans as 


controls It 


» the installation of incentive 
means of circumventing wage 
vas believed that an increase of such mag 
nitude tend to prevent 
trom installing loose incentive plans whicl 


after the 


would employers 


night continue 
rols At one 


vas proposed that the 


expiration of cor 


point in the deliberations it 
percentgae 

vield should equal the 
This 


ince it would have ruled out many 


mcreasc 


luctivity was, however, 


success 


ful incentive plans which failed to ma 


sucl provisions 
Che minimum-guarantee requirement was 


ntended to assure ec! pl vees that they would 


ot lose take-home pay as a result of experi 
mcentive plans The pre 


that the going 


ntation with 


unption was day o1 
Wuarantes 


labor suggested tha 


ite would serve as a 
d le vel, t 
d guarantees be 


uld not be fe 


spelled out, but suit 
language « und which 
optable to the diversity 


connected with meet 


Three-Month Report 
zed that it would be difficul 
o assess the effect 


thie basis 


submitted by 


ri al 
I 


reasons, thus 
frictions and interruptions 
n The board tried to avoid 
deficient 


neerned witl 


plans and wi 
plans whicl 


wav carnings Theretore, 


mended is i precautionary measure 


itial approval be made subject t 


llow-up reports, at three-month int 


which would furnish intormatior 


* Board transcript, November 19, 1951 
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Certainly no one can deny that or- 
ganized labor is responsible for 
present wage rates. Wages are pur- 
chasing power. Purchasing power 
creates a demand for products, ma- 
terials and services. The use of prod- 
ucts, materials and services requires 
that these things be manufactured 
and developed. This makes jobs and 
extends purchasing power to more 
people. Certainly this is good for 
the whole United States.—IAM Presi- 
dent Al J. Hayes, from a speech to 
the graduating class at Harvard Uni- 
versity, quoted in AFL News-Reporter 





yperation ol ant ncluding its effects 
upon earning production The labor 
nembers op requirement for fili 
argued that, at best, m 


new incentive plan resulted 


on of details 
mto operation 
would mcreast 
e future of the 
t« 


further obstacles 


t might arise 


vw able to 


iderable merit 


require 





the prescribed criteria. The report servee out that it would be absurd for an ag 


as a check on the initial analysis of thi entrusted with wage controls to torce 


1 1 


petition, and made it unnecessary, in mos opening Of a contract so as to increase 
cases, for the board to conduct full-scale earnings of employees. The case was 


and lengthy investigation of the petition’s sidered on appeal by the national lx 


minute details to assure that the criteria which reversed the regional board and 


for approval were met.’ final approval to the plan 
Finally, the resolution provided that th The national board considered the 15 


board would consider other type S Ol plans cent standard as a ft uide rathe! than a b 
which did not meet the criteria listed above ny requirement and, in general, appr 
The staff considered criteria for plant wice plans vielding less than 15 per cent 
plans but failed to find tests which would crease.” A major consideration in 

apply to the diverse tvpes of plans im exist cases was the relation of incentive earn 


cnce The board accepted the staff's find to mereased production Thus, if produc 


ings, and decided to process such plans o1 tivity had increased by less than 15 per ces 


a case-by-case basis.’ and the percentage of increase of earnit 


was equal to the increase in productivit 
' 


Application of Policy ~ the board adopted the position that 
| is cT¢ SO) i¢ and ‘ 
Individual Plans— little difficulty eee eed und 


: stabilization pomt ot 
countered mn) Othe process 


However, the bo 
centive plans based on individual perfor y 
Oo 1 nd at 


on those which applied te specitical 


inl 
lected small groups Phe major factor 1 
\ resulting 

thie board considered m such cases was 
increased by approximately 


anticipated effect on unit labor 


| 
carhiings OF employe 
decline in such costs wa : 4, 
' | virtually 
initial approval would invariably be grante ' 
potitt redictec 
\s a rule uch plans were based I , ' 
A Che boar 

sive time studies of individual ope I 


nha lenwthy bac ke round ot - 
1 produ 
record ‘ hich were . . 
. 


sed upor 


tbo 


tucdies were 
petitioner 
spelled out im tl centive 


Howe Ver, SONG real proble Wis 


Upon thre receipt ! t! 
which indicated 
lid not live up 

ec oor more 
thie board poli \ 
rroblems wer 

nce) 

Mont 
of mecenty 
proval did 
15 per « ‘ ates in etfe 
installation of the plan. One of the rezional 
boards rescinded its approval of an imcentive n hig 
plan because of this tacto ° and advised the Plant-Wide Plans \s stated al 


] 
] ve policy verning pial 


petitioners to revise the plan so that it mec 


thre 1 requirement hetore fin ) 1 | 31S appre vability 
approval le vranted 
industry members strongly 


the Opmton of thie Miaiority 
! 4 


Board transcript November g : lmer.can Foundry and Manufacturing Con 
39-50 pany, 9-4 
Board transcript, November 19, 1951, p. 32 freen Giant Company, N 
* The author is indebted to Mr. Arthur Shat trial Tape Corporation, N-6554 
zow, who was in charge of processing incentive GVueen Sales Company, N-2279 
petitions on the national staff, for some of the lessop Steel Company, N-11821 
material in this section 


7731 and Indus 
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pany's orical ratio between pa 


By and large American labor leaders sales value of production to measure em 
from Sam Gompers to John L. Lewis plovees’ performance lt employees suc 
and George Meany have welcomed ceed in reducing this labor cost ratio, the 
more efficient machines, technical in- 
novations and enterprising business 
management. This attitude has per- 
mitted raising the level of living of 
American workers. The opposite atti- 
tude has kept workers in many other 
ave been based 0 ( general convictiol 
parts of the world on levels of pov- oa eek aiemeeaneeenicns iat dat hada 
: nf le si) i¢ ( pr WNCNt ALO! ! j l ( 
erty and semipoverty without hope Pees, Natalia ae Cited: he 
and without progress. afewuards we ; n this particular 
—fconomic !ntelligence a oart parties under 


ossible limitations of the 


are paid an incentive bonus of either all o1 
the difference between the new ratio 
standard 


! a specta 
and decided 


approve it ! appre val appears to 





l that adjustments would 
, 

, a ac in th ' 9 of pavroll 

n essence, similar to the imdividual pl made in the rati f payrol 
wheneve! : } occurred 


differmy only m that they measures 

‘ " ‘ ssf ? 
performance ot a group rather than : are 
ndividual. Because of the nature of the opera 


individual measurement Was no a 


ticable rn h wnostances 


weve! 


some ovel 
he exceeded 


Illustrative 


OCCSSINE 
a Pe 
ipplied 


ovability 


Dp 


ncent ‘ 


tems Broadly, this plan uses the com 


Melvin Rothbaum Processing of Incentive Allied Laboratories 

Cases,’" reproduced is Exhibit E in Final peals Committee Minutes, Division I 
Report of Region 1 D2 set for the committee vie 
*Pfaudler Company N-15944 nd N-15945 subje 


ilso board transcript, March 18, 1952, pp 
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mittee decided that it was not possible to 

the 

productivity 
effort. The 


come to specific grips with the 


extent to which in 
attributable to 


did not 


nieasure precisely 


creased was 


employee committee 


question of 


whether there had to be a precise measur 


able relationship between employees’ con 


tribution to increased production and incentive 


earnings or whether it was enough if the 


earnings seemed reasonable in 


the 


mcrease mm 


relation to employees’ probable con 


tribution." 


Petitions involving plant-wide incentive 


systems continued to be processed on a case 


by-case basis board ap 


proved a 


For example 5 the 


plan which called for incentive 


premiums when tons produced exceeded a 
standard, though the 
set below actual production levels in effect 


that em 


certain standard was 


when the plan was introduced so 
ployees received certain additional earnings 
without additional production. In this case 
the board considered the change in quality 
of materials used which had occurred since 
the incentive plan was developed and con 
cluded that the change explained the dis 
crepancy between 


selected standards. 


past production and the 


17 

Office Employees Plans—A number of 
incentive plans tor 
eral office operations. ‘The board was faced 
with the application of its incentive policy 
petition which various office, 
sales and accounting The 
standards set forth were arrived at either by 
when that found practic- 
carefully supervised daily per 


petitions involved gen 


m a involved 


assignments 


time study, was 
able, or by 
records An 


incentive premium 


formance 
was proposed for work which 
standard time 


was turned 


out in less than the 


The 


the petition 


regional board unanimously denied 
Its denial 
n the that the 
by the employces was not sufficiently stand 
ardized to permut application ol appropriate 
standards and methods of measurement above 
standard. In the opinion 
case to Washington, the regional board 
held that [ 
required the 


was based mainly: 


assertion work performed 


transterring the 


since approval ot an 


unanimously 


incentive plan petitioners to 


standards, incentive plans 


othe 


supply 
involving 
not be approvable 


pre CIis¢ 


reneral emplovees would 


“ Blectric Furnace Company, N-19844, and 
Vachman Motors Corporation, 2-4548 
1 Ohio Steel Corporation, 61-25 
* Flectro and Abrasives 


ration, 2-730 


River 


Refractories Corpo 


7 he 
pared by a reputable 
the analysts in the national office suggested 
that it performance 
accurately plans 

general functions. The 
before the board, there 
fore, was whether it would approve incentive 


plan in question was carefully pre- 


engineering firm and 


measured employee 


more than most incentive 


involving office 
question national 
plans for general office operations or whether 
approval would be limited to plans involv 
routine, repetitive office 
Che Review and Appeals Committee unani 
upheld the board but 
for special attention of the 
the 


discussion in 


ing operations. 


mously regional 
flagged the case 
com 

this 


national board which sustained 


mittee’s decision. Board 
indicated that approval of such plans 
limited to which in 


repetitive 


case 
would not be those 


volved only routine operations 
The board failed, however, to indicate what 
other types of operations and what types of 

favorable consideration.’ 


plans might receive 


Extension and Revision 
of Established Plans 


Within ten days following the 
board issued 
which (Section 6) 
controls fluctuations in earnings 


wage freeze 


in January, 1951, the Interin 
Regulation 5 exempted 
from wage 
from the normal operations of in 
plans in effect prior to January 25 
Consequently, the Office of the Chiet 


a ruling that preapproval 


resulting 
centive 
1951 

Counsel ® issued 
was not required in cases involving exten 
of incentive piece rates 
January 25, 


sion or modification 
that had 
1951, provided that 

(1) A definite re 
the 


earnings under 


been in existence on 


lationship existed be 


tween hourly earnings and expected 


the incentive plant 
(2) The producti n standards were based 


. the use f recognized engineering 
principles.” 


A series of rulings develo the pr 


ciple that prior board approval would not be 


{ 


required te extend an existing incentive 


using thie rate-setting 


plan, 
gineering principles and techniques in 


stand: 


estab 


rates, irds and allowances, 
that a 


emplovees and jobs in the 


lishing 


provided substantial number of the 


Sarme plant were 
plan on the day when cor 
1 


covered by the 


trols were impose: 


pinions involving wage 
prepared by Irwin 
indebted for 


” The bulk of legal 
incentive problems were 
Schlussel, to whom the author is 
some of the material in this section 

" These provisions were incorporated in Gen 
eral Wage Regulation 15, July 31 1951 and 
in the Questions and Answers to GWR 15 
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kven im cases wheres lentical p 
was being extended to otl ibs mvoiving mpl houl ju » amounts 
the same kind of operation, a quantitative mitted to time-rated employees under 
limitation was imposed to require” prior same revulatio Accordingly, 
board approval in those cases where, m 
effect, the tail would be wagging the dog uy 
hus the mere tact that tour wrappers were 


, le S 
employes 


) i { s s s ot Ss 1 
paid on a piece-rate system was not suth hecie the 10 


cient to justity installing piece rates tor 
another 1,000 employees in 60 jobs, on a 
self-administering basis. On the other hand 


made either 
a hxed 1 y payment mn 


regular ll rv by mecreasing hie 1ece 
t was deemed unnecessary to require prior 


board approval where half of the jobs and . ; ; ror ible increas 
employees were paid on incentives and it 

was proposed to extend the identical sys The difficult n applying the above 
tem to another 25 per cent ot the employees structions to incentives becam« apparent at 
In such situations it was felt that the com th nteet No problem was presented it 
any’s interest in maintaining equitable 


| - ; ases where the parties wanted t 
treatment among all employees and genera Sinwntie tucees . side payment 
consideratior f sound wage administration in the bas 
would compel to establish prope 

centive rates for those newly covered jobs 


n the same plant, and prior board approval 


stem required 1} el 
should not be required [his interest was 


] I Iti try ’ < I ncentive oy 
] ] 


t deemed sulhicient to justilyv extension ot 


' . 
ncentive plans to othe 


ind in view « the addity 
sequences of mtroducing 
tirely new lable rn 
val was required 


Some requests | ss 

re posed change ) tituted a has 
or modification of an established p 

It thie prope sed hal was merely ; 

simplification of the mathematical setup ot 

tiie plan, at iling ‘ issued permitting 


hange without vard approval. If, on 
thier hand, in an involved difter 
rate setting ! ir techniques 
setting rates, stan | illowances, 

asic revisiol 

centive plan, 

equired Such requests 

treated or i ame basis 


e¢ mstitut 


Cost-of-Living 
and Catch-up Formulas 


application of allowable mcreases 

the catch-up ; st-ol-living tormulas 
micentive 1 piece rates offered som 
technical problems Basic considerations ot 
Item 2, Questions and Answers to GWR 15 


mula (Regulation 6) But if the parties were 
Until December 1951 increases granted 


illowed to incorporate the lo cent nto the 
inder GWR 6 and 8 had to be reported to the base rate ind productivity had remained the 
Wage and Hour Office on Form 6-A same the 20 per cent would be applied to 

Assuming that on January 15, 1950, there $1.40 
vas a base rate of $1.25 in a particular unit an increase of 18 cents (120 per cent of $1.40 
with incentive earnings of 20 per cent, the base $1.68) by the applicatior 
period earnings were $1.50 This justified an ian 15 cents 
increase of 15 cents under the 10 per cent for 


so that earnings would have resulted Ir 


of Regulation 6, rather 
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One suggestion would have required that 
the mathematical calculations be based upon 
a longer period than 
his would have eliminated some 
but would 


fix a long enough period would impose bur 


payroll period 


of the ob 


one 


yections have raised others 
lens of calculations, and exceptions would 
still 


other 


The staff concluded that the 
able solution would be to depart from the 


required seasonal 


have been ror or 


variations. 
most desit 
normal provisions of calculating the allow 
able 10° per with 
units in which the 
were paid on an incentive basis 


cent increas¢ respect to 


employees 
Phe 
adopted this approach to permit a 
the 
period, regardless of actual earnings during 
The 


with respect to the incorporation of cost-of 


sotne of all 
board 
10 


base 


pet 


cent merease in rates since pay 


the period saine idea was adopted 


living mere into incentive rates 


ases 


Lesson for the Future 


Che application of the incentive policy 
individual  « considerably 


ot 


ases 


the 


was more 
10 


This was due 


rigid than application policies 
other areas of compensation 
to the that a 


policy to cl 


loose incentive 


awareness 


might be used rcumvent wake 


controls as well as create wage distortions 


and, consequently, interfere with 


lack of 


Was 


produc 


tion. Labor's enthusiasm for in 


the 
was 


centive systems manifested in 
} 


hoard’s action on ases It 


to 


individual « 
members 
coll 


even where 


not uncommon for labor jom 


their public and industry agues in de 


nving mcentive petitions union 


avreements were involved | abor’s Opposi 


To 


such « was based on the 


that 


tion in 
bility 
might be manipulated by 
reflected 
ol 


ases poss 


the under consideratior 


plans 
the employe rs ali 


labor’s suspicion of the incentive 


system wage payment 


of employees 


the 


However, millions 


work 


labor 


Since 
incentive Of 
members the 

application ol 
under the catch-up and cost-of-living formulas 


under piece 
fought 


allowable 


rates, 


ot board for a 


liberal mcreases 
to base or piece rates and not to base-period 
earnings, which the board adopted originally 
lesser on a self 


and yielded 


administering 


increases 
The 
approach, it was averred, would have dis 
torted 
After 
adopted the position urged by labor 

Wag 


most a 


basis original board 


incentive compensation practices 


one year of wage controls the board 
for al 
board de veloped its 


controls were in 
the 
acl 
practices Was a 
Phe 


Wa Nave 


operation 
vear hefore 
incentive poli \ | 1 pertinent data o1 
factor 
pro 
wit! 


Wave imncentive mayor 


impeding board action delay in 


mulgating poli interfered 


production: at least that was the claim of 


parties tavoring the imecentive torm oft 


This 


advanced planning in the 


con 


pensation points to the need 
held of wage ad 
to the 


ntrols in « 


ministration techniques prior 
ot 


HMpoOst 


tion direct wage cé ase of an\ 


future national emergency Government 


with the responsibility of 


the Korea 
necessary Wag 
of the 


agencies charged 


planning for controls to 
attack 
data 
Wage 


Cithee ot 


to le: 


prio. 
failed to prepare the 
| the work 


l he 


mav do wel 


and thus retarc 
Stabilization Board 


Mobilization 


nistake 


present 
ey tense 
the its predece 


[The End] 


ssors 


LO, THE LOW-PAID LADIES 


1 


“We called 
‘the nation’s 
to put 
1 


rainy day 


now know why women are 


spenders’ Phey don’ ar! 


aside for tl} Dt 


enough ' 


bial 


Ate so 


any over? 
Indeed, their « 


botl 


arninges 


low as to occasio surprige 


and concern Perhaps 
should 
tion 
the 


receive 


the part of 


MmoOrTe 
upon 
country 


‘This matter is important, because 


goods in all I 


women buy lines oO 


Bl cdustt \ 
According 
the 


“But what do they 
to the Department 
19,000,000 


activities, 


earn 
of Labor, of 
employed in 
per 


women various 


less than one cent earn 


1951, later ex 
interpretation 


December 5 
comprehensive 


* Resolution 71 


panded in ’ 


118 


$5,000 or more 


seems pathetically 


ors¢ 


“True, the Departmer 


CCONOIIIC Sti 
is improving al 
vomen 


are Mme 


sible 


“We 


positions 


Incentive Rates 
Bulletin 6C4-1 


Piece 


Adjustment of ind 
Consolidated Interpretation 
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- NLRB Handling of Unit Problems 


in Representation Cases 


By BENJAMIN B. NAUMOFF 





REPRESENTATION CASI 
ainy undet the ational l_al 1 ° . 
me os he Nationa sion, from the Proceedings of the New 
MnNany Ways a Case stl 


manifestation of the democratic pro York University Sixth Annual Con 
our society. Stored up within ference on Labor (Matthew Bender & 
rceee as well as se ~~ wr otagt, th Company, Albany 1, New York). The 
' pantie nara ae patties byenar me author is chief examiner, National La- 
, rt in the resolution bor Relations Board, Second Region 


This article is reprinted, with permis- 


, 
problems (senerally 


oer : The views expressed herein are the 
mmetimes not realizes ! t 


at eae ienoilie author's and not necessarily those of 
1 |} iCcESsS 1 ci } < ) | 


i control of the Boars the National Labor Relations Board 
housands | 


viduals 





ranchise Put 


casting ballots 


af na 
l i, 


the National 
nd 


viduals 


ot 

1935 

privilege of tranchise, 
By the same 
admiunistet 


authority t 


Unit Problems 





Accordingly, over a period of 
finally 


disturb 


an election 
time, the Board has evolved the 
that it will not 


relations in a normal 


policy contractual 


case where the con- 


tract is one tor a reasonable term, now 


two years.” 


contract in 


considered to be a period ot 
Under 


excess ot two years is not considered to be 


these circumstances, a 


a bar to a petition once the contract has 


run tor a 
exception to the 


period There is an 
Over the 
preserving 


two-year 
rule 
considering 
initially 


years, the 
stability 
that a 
term 


Board, in 


in labor relations, decided 


contract in excess of a reasonable 


would constitute a bar if it was the custom 
industry. More 
declared as a matter of 


portion ot the 


recently, the Board 
that if a 
bound 


in the 
policy 
industry 
two 
constitute a bar.’ 


substantial 
itself to 
contracts would 


contracts in excess ot years, 


those 


Second, the elements of history and the 


scope ol collective bargaining as against the 


community of interest of employees must 


be weighed by the Board. This problem 


arises most often in connection with multi 


employer or association-wide units As is 


well known, 


segments ot 


there has evolved in certain 
American industry, such as the 
garment industry, building construction in 
and the like, a 
bargaining relationship which encompasses 
all, the 


geographical area \ 


dustry, maritime trades 


most, if not employers in a given 


question arises as to 
whether of not a union and a new employer 
field 


binds 


may execute an agreement 
that 
contract 


mmnimunity 


in the 
which 


employer to the associ 
and at the 
trom 
The 


pattern ot 


ation-wicde same time 


provides organization by 
another labor union Board has stated 
that it the 


has existed tor 


history or bargaining 


a reasonable period of time 


on an over-all basis, it will not carve out 


employer in the absence 
by the 
bargaining 
that if with 


there has 


a unit of a single 


of any clear withdrawal employer 


from association-wide Similarly, 


the Board has stated respect 


to one employer been a pattern 


of bargaining on a multiemployer basis for 


a considerable segment of his employees, 


it will not carve out a single unit for the 


' Reed Roller Bit Company, 72 NLRB 927 
(1947) 
>General Motors Corporation, 102 NLRB, No 
115 (1953) 
‘ Columbia 
(1950) 
*Kireboard Products, Inc., 102 NLRB, No. 43 
(1953) 
‘Globe Machine € 
NLRB 294 (1937) 
“American Can 
(1929) 
' Pub. L. No, 101 


Marble Company, 89 NLRB 1482 


Stamping Company, 3 


NLRB 1252 


Company, 13 


80th Cong., June 23, 1947 


120 





In Federal civil service the trained 
practical nurse in 1952 received a 
beginning salary of $2,950, grade 
GS-3, and the professional nurse re- 
ceived a beginning salary of $3,410, 
grade GS-5. Salaries for all nurses 
are relatively low compared with in- 
dustrial and clerical employment for 
women, and in consideration of the 
preparation required. 

—Practical Nurses 





More ecent! 
turned in the di 
hitherto 


repre 


nrepres¢ nted employees 


however, the Board has 


rection ot affording employees, 


inrepresented, an opportunity to he 


sented in a single unit notwithstanding the 


pattern of bargaining referred to above foi 


other employees.* 
considering whether or not 
the Board 


integration ot 


Third, in 


appropriate, must weigh 


unit 1s 
the elements of 


ot the plant as against the craft o1 


operations 
skill ot 
employees seeking separate representatior 
The so-called Globe | 
an early under the 


Doctrine emerge: 
Wagner 
first time set 


cralt en 


case 
which the Board for the 
separatt elections, one for the 
remainder of thi 


Under the Wagne 


had been a previous 


plovees and one tor the 
production employees 
Act, however, it there 
vy of bargaining in which the cratts 
included the other employees 
controlling and tl 
not be With the 
laft-Hartley Act‘ the Boar: 
mandate not to decide 


with 
that bargaining vas ‘ 
would severed. 
of the 
under a 
unit Was 
prior Board 

within the 


cralt 
Passat 
Was 
any cratt inappropriate 
of any determination but 
determination 


whether 


lett ree 


ministrative policy to decide 


particular industry was one in which 


was the controllin; 


Allusion is made 


mntained 


vration ot ope rations 


element in unit finding.” 
elements « 
effect they hav 
techniques and 


other 


to these cases and the 


n them because of the 


1 


the mvestigatory 
ations of the Board In 
Tube Company, 76 NLRB 1199 
(steel industry) (1948); Ford Motor Company 
78 NLRB 887 (‘automobile industry) (1948) 
Permanente Metal Corporation, 89 NLRB 804 
(1950) (aluminum industry); Carbide & Carbon 
Chemicals, 102 NLRB, No. 121 (1952) (atomic 
energy industry); cf. /nternational Paper Com 
pany, 94 NLRB 87 (pulp and paper industry 
where craft severance was permitted) See 
Globe Steel Tubes Company, 101 NLRB, No. 163 
(definition of basiz steel industry: craft sever 
ance granted) 


National 
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becomes important in a given situation tor [he board, m interpret 
the Board at both the informal 


and tormal dealing with complhiar 


ct l 
Stages ota proceeding to obtain evidence 


placed one turther limitation 
with respect to the elements noted 


above organizations. Where a petitio 
and to base its determination 


upon the an international, a distri 
tactual data obtained 


il 


t or a joint 


athdavit must be 1 i with resp 
or to an ocal members 
rhe question concerning representation iny loca , 


th 1 ithe I | xtel 
in a unit problem is raised by the filing of 9 | he unt _ . 
the petition for certification by an employee, ‘" uch loca 


group of employees, any individual, labor ¥¢ 
' precaulional 
organization or the employer Che ques aor 


tive barean 


j 
t administratior 
ion may als« be raised by tl t ! 


he filing of a 


cated that a 


petition by an employee or of em 


obtain benefits 


ployees seeking to decertify an individual 
! d 


having an 
or labor organization currently 


recognized 
or certified by the Board Betore the Once 
nvestigation may commence, the B | S 


,Oard 


_— 
lowing of 1 t submitted 
administratively requires that a petitioner gation ot tl wing of 
other than an employer produce its proot at it 


mitere 
is authentic and suthcient 
representation, 1f it has not already done the number 
so, within 48 hours after the petition has acie D exists for tl 
been docketed While the statute 1] t 


iS silent 


lame du 


with respect to the interest requirements 


the Board has, as a matter ot administrative 
policy, required a petitioner to submit at 
east a 30 per cent shown 
employees ivolved Witl 

ployer pet Boar 
lopted the pol 


id 
| 
te submit Ww 


exclusive 

nion makes a 

upol the employer's petiti 
oncerning epresentatior 
petition will be dismissed 


I) addition 1 the 


juirement, labor organizati 


interest-showing 


ire petitioners ust be 
Section 9 (ft), 


leal with th i with 


1 Labor of dat oncerning union finances 


and salaries of union officials, 


art 


with appropriate «¢ 

ecessarv athdavits by 
ing to the tact that 
to the Communist P rganizations 


seeking to advocate overthrow « 


government by tores violence 


*See Sec. 9(¢) NLRA; Sec, 102.52 Rules and Campbell 
Regulations, NLRB. Series 6, effective 
1952 

*See Sec. 9(c) NLRA and Sec. 102.52, Rules General Box Company. 82 NLRB 75 (cf 
ind Regulations, NLRB 


up Company, 7 
June 3 Sec 101.7, Statement of Procedure, effect 
June 3, 1952 


2 3 75 ‘ 

fotany Mills, Ine 101 NLRB. No. 66, in which 

Coca-Cola Bottling Company, 80 NLRB 1063 case a union previously certified, seeking ar 

Hubach & Parkinson Motors, 88 NLRB, No. 232 other certification based upon alleged staleness 

See Sec. 102.52, Rules and Regulations of a prior certification, had its petition dis 
NLRB missed) 

Prudential Insurance ¢ 


295 


ompany 81 NLRB 
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directed in any bargaining unit or any sub 
division within the 
12-month period a valid election shall have 


which in preceding 


been held.” The section, however, does not 


by direction deal with a situation in which 


a petition is filed for a unit larger than that 


voted in the previous election, and, accord 
ingly, the Board held that the 
does not prohibit the Board from directing 


year period.’ 


has section 
such an election within the one 
With respect to (2), the Board has evolved 
a policy of giving effect to its certification 
during 
without 


tor a period of at least one year 
the 
interference, collective bargaining 
which bar to 


if such 


which parties ‘may negotiate, 


agreements 
constitute a 


would petitions 


agreements are tor a reasonable 


This 


involved 


time has relevance to the subject 


matter For example, if the Board 


had previously certified a union for a 


production and maintenance unit including 


skilled employees, a petition for such an 
acknowledged craft filed the 


would be and the 


within certifi 


cation year dismissed 


parties would be tree to negotiate agree 
ments during the certification year period.” 
exception to thi 


There is, however, an 


policy, namely, that if the contracting union 


within the certification 
had 
degree as to cast 
the 


the representative of employees, the certifi 


has become defunct 
itself within its 
doubt as 


actually 


year, or has schism 
ranks of such 
to whether or 


not union 1s 


cation-yeat doctrine would not be applied ” 

With 
contract examine! 
to the the 
its reasonableness and the 


the 


investigates as 


respect to (3), and issue ot 
bar, the 
nature ol agreement, its terms, 
date of its exe 
the 
tact 


unit 


with respect to the 


Hence, 


parties 


filing of 
the 
have bargained for a 
either 


cution 
petition notwithstanding 
that 
ot employees 
than the 
petition, the contract will not be 
the Board 
question on the 


may 
which is vreater or 


less involved in the current 


unit 
a bar and 
investigate the 
the 


either singly or 


will proceed to 


mssue of unit i follow 


ing conditions exist cumu 


latively 


Roberts 
95 NLRB 46 
" Centr-O-Cast & Engineering 
NLRB, No. 253 (1952) 
” Swift & Company, 94 NLRB 137 
EFicor, Inc., 46 NLRB 1035 
' Reed Roller Bit Company, 72 
Duple r Printing 


a Brothers Department Store, Ine 


Company, 100 


NLRB 927 
Press Company, NLRB 
502 
Fifth Shoe NLRB 
10 
‘Crucible 
1843 


Avenue Corporation, 69 


Steel Castings Company, 90 NLRB 


122 


(1) The contract w: oral contract 


(2) The term of the was unrea 


sonable, that 1s, more th 


normal situation 
(3) substantive 


n the contract 


There are no provisions 


fixing terms and conditions 


of employment and the contract is a recos 


nition agreement only.~ 


(4) The contract 
filing of the petition.’ 


The contract 
and did 
representation ot 


was executed after the 


(5) was one for members 


not provide for exclusive 


all ( mploye es - 


only 
That the contracting union has ceased 
that had 
contracting umion. 


(6) 


to tunction of schism developed 


within the 


(7) That the contract contained an illega 
union-security clause, namely, one which by 
its language exceeded the limits 


(a) (3) of the act 


permissive 
of Section 8 of 
(8) That the contrac cove 


ropriate unit in contravention ot 
proj 


Board determination or Board policy.’ 


In addition to the problems created 
terms of the 
turthet 
Board 


not a 


contract bar in provisions in 


the contract, there is a problem i 


investigation which the must con 


sider, namely, whether or petition is 


timely with respect to automatic renewal 
provisions in the collective bargaining agree 
ment. In an early case, decided by the 
i ard, the 
ot the 
contract 
In that 


filed prior to the automat 


issue arose as to the significance 


renewal provisions of the 


Mill-B 


soard 


automat 


the Doctrine emerged 
held that a 
renewal date ot 


] 


and 


case the petition 


the agreement was a timely petition an 
that notwithstanding the history of bargain 
filed for a other thar 
the contract would be c: 

Board upon its 


indicated thi 


prior to. the 


ing, a petition unit 
that included in 
sidered by the merits 
a recent case, he Board 


petition filed three months 


Mill-B 


rose contronting the 


date would be timely (Question 


Board as to whether 

& Meyer 
650 Freuhaut 
2 


Vanufacturing Company, 29 


Trailer Company, &5 


) 


Haver 4d Sons Hinge Vanufacturing 
Company, 80 NLRB 36 
Company, 91 NLRB 66 (cf 
mpany, 99 NLRB 17 
that the inclusion 
small segment in ar 
the contract 
the production 


Continental Can 
imerican Duyuewood Co 
which the Board held 
guards comprising 
over-all unit did not leave 
to attack with respect to 
maintenance unit) 

* Mill-B, Inc 10 NLRB 346 
' Desoto Produce 


NLRB 229 


only a 
open 
and 


Creamery Company, 94 
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‘ 


empl 
make thei 
sentative, it frowns upon the making 
infounded claims of representation among 
employees and as a matter ot policy has 
stated that it a petitioner makes a demand 
pon an empl yer and does not follow up 
demand with the filing of a petitiot 
by sufficient interest within ten 
the demand, a contract whicl 
s executed in the interim period will con 
stitute a bar Che Board ts also concerned 
with modifications which are effected m a 
mtract during its term lf the parties 
luring such term modity their agreement 
but limit it in terms of unit co 
he empl vees covered by 
not extend the term 
ntract remains a bar 
fact that the modifiecat 
terms of the agreement « 


nodification clause itselt 


oble ms als 


» deauthorizatu ases 


United Press Photo me nol 


I ] eTiniities 
Prevacuum cleaning! The lady at the absent any unusual circumstances 
right shines the tops of these double- Board will dismiss a union-shop deauthort 


! 


1 


filed tricolor television tubes en route ation petition 
to the man at the back who does the addition 
vacuuming—that is, he exhausts thie 

air from each tube to create the near 

vacuum necessary for successful elec- 

tronic operation. rmity wi 


atnen le d 





sone whicl 
executed mio}. oO ¢ alter the Mill ie 
but effective at | Mill-B date 

bar ; 101 he Board held in a ser 
contracts constituted 
extension Was ¢ 
but after the Mill 
Again, in consid 


Pipe Company 

Company, 71 NLRB 71 
Company, 71 NLRB 68 
lectric ¢ ompany, 82 NLR 
Vanufacturing Comy 


Unit Problems 





of the act to intervene. Such a union cannot 
intervene on the basis of a rece ntly expired 


contract.” 


A turther which arises is the 
time when an intervenor’s rights 
cut off. The Board has held that an inter 
venor may not be considered a party to the 


authorizations 


question 
may be 


proceeding if its proof of 
was obtained subsequent to the date of an 
agreement tor consent the date 
of hearing.” Furthermore, an intervenor is 
required to produce at least 10 per cent 
interest among the employees 


election o1 
J 


showing of 
involved in order to block a consent determi 
nation of the question concerning represen 
tation. It may, however, have a place on 
the ballot 
among the employees 


upon any showing of interest 


During the course of the investigation the 
examiner attempts if possible to secure an 
the 
If the parties agree, 


informal adjustment of question con 
cerning representation 
election or a 


an agreement tor consent 


stipulation for certification of 
The first type of 


ment is one in which the parties agree 


representa 
tives is executed 
that 
all decisions made by the regional director 
shall be final and binding upon them. The 
second type of agreement provides for the 
necessary 


right of appeal to the Board it 


to finally resolve questions arising in the 
proceeding.” 


reasons, the regional 


that the 
inappropriateness 


other 
the 
dismissed for 


If, among 


director is of opinion petition 
should be 
of unit, he so advises the parties in writing 
The petitioner may thereafter appeal to the 


regional di 
ya 


Board within ten days of the 


rector’s action, asking for review 


investigation, the 
that a 
that 
exists 


the 
director is of the 


If, as a result of 


regional opinion 


prima facie issue has been raised and 
a question concerning 
in an appropriate unit, he 
of hearing unon the parties directing them 
to appear at the hearing 
whom he has designated.” In 
nection with the 
be served upon parties to the proceeding 


of the parties 


representation 


serves a notice 


hearing before a 


otheet con 


hearing, subpoenas may 


upon application of any one 

' Precision Castinys Company, Inc., 77 NLRB 
33 

“Consolidated Vultee 
80 NLRB 24: F. W 
2-RC-283, unreported 

“Sec. 9(c)(4) NLRA: See 
Regulations, NLRB 

"Sec. 9(c)(1) NLRA; Sec 
Regulations, NLRB 

" Sec. 9(c)(1) NLRA, Sec 
Regulations, NLRB 


124 


Aircraft Corporation, 
Woolworth, Case No 
102.54, Rules and 
102.63, Rules and 


102.55, Rules and 





Grave damage, both to the stand- 
ards of American workers and to 
relations between this country and 
Mexico, is being done by the shock- 
ingly inadequate way in which the 
United States Government is handling 
the ever-growing flood of illegal en- 
trants from Mexico and the programs 
for bringing in foreign contract labor 
for use on farms.—Walter P. Reuther 





director, if he deems it 


produce 


the regional 
order to 


or by 
necessary in evidence 
with respect to the unit issue, among other 
things,” 

The hearing officer in a 
representation the 
In the Board’s opinion, the representation 
hearing 1s 
under 


tempts within the confines of practical rules 


function of the 


case is to obtain tacts 


character and 


Board at 


nonadversary in 
these circumstances the 
and policy with respect to evidence to obair 
facts The statute is silent with re 
dealing with 
hearings AC 


these 


spect to any provisior rules 
of evidence in representation 
cordingly, the Board has, in setting 
its rules, specifically provided that tl 
courts of law o 
There 


acterminations 


of evidence prevailing i1 


equity shall not be controlling 


el certam pol 
with 
For 


union’s 


Board has made respect to ad 


evidence example, the 


missibilitv. of 
held 


ot interest, its 


Board has that the showing 


extent or authenticity is 


matter which is not litigable in a represet 


tation case but one of administrative de 


termination prior to the issuance « the 


hearing or the order scheduling 
In addition, the 


an offer of proot 


notice ot 


the hearing hearing offi 


cer may properly reject 
COMIMISsion oO! 
party to the 


parties 


dealing with the alleged 


unfair labor practices by a 


proceeding.” Evidence of practice ol 


clause, whose lan 
will be rejected.’ 
Supreme Court 
soard’s pres 
Board 


Hartl 


under a union-security 


guage is clear on its lace, 
\ recent 
raises a question affecting the 
this 


mception ot 


decision of the 


connection 
the Taft 


ent policy in 


has, since the 
" Sec 11 NLRA, Se 2.53 g ind 
Regulations, NLRB 
*" Sec. 102.58, Rules and 
“J. I, Case Company, 95 NLRB 1493, enf'd 
22 LABOR CASES ‘ 67,370, 201 F. (2d) 597 (CA-9 
1953): Morganton Full Fashioned Hosiery Com 
pany, 102 NLRB, No. 8 
" Magnesium Casting Company, 76 NLRB. No 


Regulations. NLRB 


38 


“General Electric Company, 80 NLRB 37 
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held contract will 
which 


but 


Act 


not 


that a 
the 
which 


consistently 


be a bar in union-security 


, 
clause is illegal in agreement 
there 1s also a separability clause stating 


ot the 
any tederal 
The 
that 


any provision contract which 1s con 


trary t or state law is null 


void.* ourt, he 


held 


abor practice 


and Supreme 


the 


wever’r, 


recently Board, in an untat 


case, had no sanction in law 


to disregard a separability clause 
the 


in a con 


ti problem whether o1 
the 
its policy as 
ated in the Unique Art case 


act This 


pt iscs 


not in a representation case Board car 


ontinue to give ettect te enunel 


* Furthermore, 
in connection with this problem, the 


issur 


raised to whether not the 


will be 


respect 


s also as or 


Board 
vith 


( hange 


of 


required t its policy 


to admissibility evidence in 


union-security clause cases 


[here are certain exceptions t the inad 


the Board 


a representatiol 


missibility rule as fixed by Evi 


adduced at 
to 


dence may be 


with 


1 


thre 
petition, 


nearing respect sponsorship ot 


namely, whether 
throug! 
instigated 
offer ot 
whether or 


a decertification 
the employer, 
other 

ynd, 
to 


his 
the 


prool 1s 


or not super 
pet 
prope 1 


Supervisors 


rs or avents, 


” Sec an 


with respect not 


obtaining authorizations o1 
! led the 
Phird 


prac 


active i 
the 


Was 


were 
} 


vehalf of union either 


petition of seeking to intervene 


vidence 
t the 


which is ambiguous 


s admissible with respect to 


ice ¢ parties under a umnion-securi 


lause in its language 


other procedural rules with re 
the conduct of the Phe 
othecet the rule 
dealing with 


Lhere are 
hearing 


to 


spect 


to 
i 


earing has iuthority 


questions intervention or 
with respect to offer ot proof at 


hearing However hie must retet t 


the all n 
to dismiss the petition because, 


of 


Board tor appropriate action 
amo! 
inappropriateness of the 
problem may ATINE 
amendment 
la held 


1ea4rineg 


attempts 
lity with 
a hist 
Unique Art Manufacturing Company, 
NLRB, No. 173 
*® Rockaway 
140 
* Voraganton 
pany, 102 NLRB 
Toledo Desk 
NLRB 1022 


Griswold 


Vews Supply Company, 23 LABO! 
345 U. S. 71 
Full Fashioned 
No. & 


and 


CASES © 67 (1953) 


Con 


Hosiery 


Furniture Company, 56 


Textile Print, Inc., 101 NLRB, No 


IAS 
Z0 


102.57 NLRB 


Rules and Regulations 


Unit Problems 


( 


to dismiss the petition ts 


the 


the 


appropriate 


the hearing 1 contracting parties, 1 


pe 


an 


reliance upon petitioner's original 


tition, have signed a valid contract in 


appropriate unit during the interim period 
the of the heat 
to the 


for 


Parties aggrieved by ruling 
appeal promptly 
then 


party ofr 


Ing otticer must 
Board and serve 
the 
the proceeding 


to the 


cop s ol 
other 
The 


Board i! 


request 


review upon parties to 
hearing oflicet 
which 
to the 
but makes no recommendations 
ot the 
days a 
thei 
petitioner 
the 
the 


issues 


eport he analyzes 
unit 

After 
parties may file 
the Board 
contentions.” If it 
after the ot 
evidence 1s 


Board 


appropt late, 


the record with issue 


the 
within 


respect 


hearing, 
brie 1 


] 
CLOSE 


seven with in sup 


port ot appears to 
the 
demonstrates 
the 
may 
the 


upon receipt 


the close hearing 
that 
that 
he 
withdrawal of 
f the Board.’ 


tiie PCAariny on 


such as 
find 
petitioner 


will not unit to 
the 
its petition with 
Che Board, 
icer’s report the 1 
and, it the 


Board no unusual problems exist, 1s 


request 
consent 


and 


nsiders the matter, in opinion 


statute to delegate to any 


r more members of the 


to direct an election 


Election Procedures 


whether 
the 


conduct ot the elect 


an agreement en 


bet we 


lessional em 


t will pr ile 


i 
represe ntati 


Iiuster ¢ 
joldwater 


Ne 7, in wl 


ompan uy 
Vanufacturing ¢ 
ich the 
Rules and Regulations 
(1), NLRA, See 
NLRB 


Rules 


ompany 


contract itself wa 
§ Sey 109 57 

2.01 
er ot 102 58 (1) 
ind Regulations 


Sex 102.60 


Reg 


Regulations 


ind 
ind 


ulation 


Ser 102.52, Rules 
3(b) NLRA 
102.61, Rules 
9(b) NLRA 


(b)(2) and 9(3) 


ser 


Ser ind Regul 
Sec 


NLRA 





employees, office clericals, professional em 
ployees, guards of employees 


Eligibility of an employee to vote in an election 


Supervisory 


depends upon whether or not the employee 


is a regular or part-time employee, a sea 


sonal employee, a temporary employee, a 
laid-off The 


problems in connection with the 


employee, etc most serious 
determi 
nation of a unit question arise with respect 
rather than the 


main, classifications of 


to eligibility scope of the 
the 


ployee S may be 


unit. In em 
evidence 
clearly. The 


to direct o1 


established upon 
which can be assessed fairly 
the 


direct an 


Board has discretion also 


not to 
in which a 


election in any situation 


unit is expanding.” 


with problems of eligibility, 


however, 


In dealing 
the Board 1s, 
factual 
casional rapid change 


contronted with 
subject to o¢ 


Statute, tor in 


which are 
‘J he 
provides that employees on 
entitled to 


eligible to 


situations 


stance, strike 


who are not reinstatement shall 


not be vote These are con 


economic. strikers.’ Unfan 
labor strikers, 
ployees whom the Board 


unfair labor practice case to have gone out 


sidered to be 


that 1s, those em 


found in an 


practice 
has 
on strike or whose strike was prolonged 
the 


Employees 


unfair labor 


eligible to 


because of practices ol 


employer, are vote. 


whose status is temporary and who have 


of employment are 
the unit." 
who 


those 


no regular expectancy 
eligible to 
hand, 
off, 


time of 


venerally not vote in 
On the 


temporarily 


employees are 
that is, 
layoff 


within the 


other 
laid em 
ployees who at the are ad 
that they will be 
near future or 
of further employment are 
The eligibility 


as they 


vised recalled 


have a reasonabk expectancy 
eligible to vote 
is determined as of the facts 


exist on the date of the election. 


Following the agreement of the parties 
or the Board’s Direction of Election, notices 
of election 


unit 


are posted describing the ap 
the Board 


ot providing that at least 


propriate and has an ad 


ministrative rule 
48 hours’ 
the 


proceeding has the 


be given to employees of 
held Any the 


privilege ot designating 


notice 


election to be party to 


" Kaiser Manufacturing Corporation 99 
NLRB, No. 45 

" Sec. 8(d) and Sec. 9(c)(3) 
Vachinery Company, 79 NLRB 181 


Manufacturing Company, 73 


NLRA Pipo 


“+ Flinson NLRB 
18 
1067: Gen 


Glen L 


Servel Company, Inc., 65 NLRB 
eral Motors Corporation, 92 NLRB 1752; 
Martin, Inc., 76 NLRB 755 

“ William R. Whittaker 
NLRB, No, 171 

Sec. 102.61 

tions, NLRB 
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Company, Ltd 94 


and 102.83, Rules and Regula- 


check the 
but the 
em 


election to 
the list 
nonsupervisory 


an observer at the 
names oft employees on 
observer must be a 
official 


involved 


ployee of the company and not an 


either the employer or the union 
The 


rocee ding 


Board or any ft the 


r 


parties to the 


may I ood cause challenge 


J 
the ballot of 
The Board will not, however, pet 


oo 


any voter appearing at the 


election 
challenge of voters 


mit a blanket 


the have 


service ol 


election, 


the 
irom the 


Following parties 
the tally t 
file objections to conduct affecting the 
he served 


the other 


five days 
’ 

cied 
tion.’ objections must be upol 
with the 


the 


parties simultaneously 


filing and upon failure to do so objec 


tions are subject to dismissal.” In 


connection it 1s consider 
the 


it a party 


important to 
Lhe 
jails to meet 


nature of investigation Board has 
held that 


for submission of 


a de adline 


evidence, the regiona 


director may properly refuse to conduct an 


investigation and overrule the objections.’ 


Furthermore, no party can, pursuant to the 


procedure on objections, Tals 


questiol 


respect to the appropriateness o1 the 
ligibility 


with 


unit nor the « of employees in thie 


unit if such party tailed to raise suc] 
the 


the voter. In other we 


ques 


tion at election by way of challenge 


yrds, no pe stelect 


challenges will be pe rmitted by the Board 


Certain differences exist in relation to pré 


cedures in consent and contested cases 


the regional director’s report 


a consent Case, 


on challenges or objections is final 


upon the parties In a case 


binding 


volving a stipulation for certification o1 


Board directed elect on, the reg mal dit 


tor conducts the investigation and issue 


with a 


1 
aE t th 


report to the parties together 


{ 


mendation as to disposit 


Phi 


which to file 


tions or challenges parties 
exceptions 


if they choos« 


days in 
regional director’s rep 
do In this ec 

not a matter of right 
Board 


exceptions, 


nnection a hearing 


but within the 


cretion of ‘he upon review oft 


report and any, which 


filed to the report 


‘Freeport Gas Coal Company, 99 NLRB, No 
142 
W ey 


+A. J. Tower 


, 93 NLRB 1600 
60 NLRB 1414: enf'd 
11 LABOR CASES © 51,234, 329 U. S. 324 (1946) 

Ser 102.54 and 102.61, Rules and Regula 
tions, NLRB: Carlton Wood Products Company 
97 NLRB 179: enf'd 23 LABOR CASES f 67,401 
201 F. (2d) 863 (CA-9, 1953) 

Sec, 102.61 


Sec 102.61 


Vanufacturing, Ine 


Company 


Rules and Regulations, NLR 
NLR 


I 
I 


Rules and Regulations 3 
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Clarification of Unit 
Following an Election 


ation 

s involved parties n 

Issues occasionally arise between art lirectly tor larihication 
to a collective bargaiming agreeme! ) Board may its discretion determine 
whether o1 t the consent election ssues upon the motion papers and answet 
men | Board's finding as to an Ing affidavits direct that a hearing Ie 
appropriate unit made disposition Ol « ! | betore nearing oOficer, miitings thre 
ticular class ot employees In these t l | te e inclusion or exclu 


ations no question is raised with respec Ni ular classifications involved 


the majority status of the union but there t has been aim Board since 


the inception ¢ tional Labor Re 


may be a question as to bargaining tor 
classifications of employees involved. ‘There atic ttor lve unit questions amor 
are certain alternative procedures which ro in representation 
may be followed. The parties may \ 1) ible while a 
of refusal to bargain under S« according he parties 
or & (b) (3) of the act. This, ot tunity to present thei 
would entail the issuance ot com well as evidence In a 
a hearing betore a trial examiner that of labor rel: 
id final disposition by the Board, all of to administet 
hich 1s time consuming The alternative pleases everyh« 
rrocedure is one which can effectively nimistré 
llowed Where tl case 1s one whicl 
ovided tor final disposition by the re 
mal director, the parties may, upon 
ft motion directed to the 
requ t his determinati 
the ! roblem No ! 1 ary: f ron ; \ lved ¢ 
filing of tl t ‘ [The End] 
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sated Teleph ye Company 
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l might well be expressed 
May 


bargain 


ac. SUBIE¢ 


in the tmterrogative, as follows 


an employer justifiably refuse to 


absence of any 


such, it ap 


with a union, when, in the 


unfair labor practices inducing 
that the 


majority of the 


pears union has been repudiated 


unit 


by a emplovees in a 


There can be no categorical answer to 


only issue common to all 


this question. ‘The 


situations is the question of the continuing 
authority of the 


sent the unit. 


bargaining agent to repre 


Che validity of the certification or author 


itv where no formal certification has been 


' Loss of majority status following or incident 
to unfair labor practices contributing to such 
furnishes no basis for a refusal to bargain 
on the grounds of nonexistence of a majority 
representative. NLRB vw. Highland Park Manu 
facturing Company, 2 LABOR CASES © 18,581, 110 
F. (2d) 632 (CCA-4, 1940) enf’'g 12 NLRB 1238 
VLRB wv. Bradford Dyeing Association, 2 LABOR 
CASES {§ 17,062, 310 U. S. 318 (1940), enf'g 4 
NLRB 604, 8 NLRB 979: NLRB v, P. Lorillard 
Company, 5 LABOR CASES © 51,125, 314 U. S. 512 
(1942), reversing and remanding 3 LABOR CASES 
* 60,289, 117 F. (2d) 921 (CCA-6, 1941), with 
directions to enforce 16 NLRB 684; Great South 
ern Trucking Company v. NLRB, 7 LABOR CASES 
* 61,955, 139 F. (2d) 984 (CCA-4, 1944), contempt 
proceeding; NLRB v. Clinton BE. Hobbs Com 
pany, 6 LABOR CASES © 61,375, 132 F. (2d) 249 
(CCA-1, 1942), enf’'g 41 NLRB 537: NLRB 1 
Burke Machine Tool Company, 6 LABOR CASES 
" 61,472, 133 F. (2d) 618 (CCA-6, 1943), enf'g 
as mod, 36 NLRB 1329; NLRB v. Karp Metal 
Products Company, Inc., 6 LABOR CASES © 61,511 
134 F. (2d) 954 (CCA-2, 1943), supplemental 
decree October 23, 1943, enf'g 42 NLRB 119 
as supplemented by 51 NLRB 621: NLRB 1 
Wedo Photo Supply Corporation, 8 LABOR CASES 
* 51.176, 321 U. S. 678 (1944), enf'g 43 NLRB 


loss, 


128 


issued, may arise in a variety of circum 


Stances In representation cases, it may 


arise from the employer, its employees (by 
decertification ), the by all throug! 


consent, stipulation or consolidation 


union, or 


In complaint cases, thre question of the 


authority of a bargaining agent arises gen 
filed by a 
refusal of the to bargain It 
through the that the 


tion, either on appeal or through petition tor 


erally upon charges union for 
employer 
latter procedure ques 
courts 


both 


grounds, 


enforcement, becomes one for the 


The decisions have varied in result 
and procedural 


whether the 


upon substantive 


depending upon matter is pre- 


sented in connection with proceedings to 


soard, or by nist 
establish contempt, 


enforce an order ot the 


rule m a proceeding to 


or upon appeal from an order of the Board.’ 


have also varied in accord- 
when the alleged repudia- 


occurred 


| he de cisions 


ance with the time 


tion ot majority representation 


Brothers Company, 8 
U. S. 702 (1944), 
NLRB v. Porcelain Steels, 
Inc., 7 LABOR CASES 61,883, 138 F. (2d) 840 
(CCA-6, 1943), enf'g 46 NLRB 1235 (This 
principle has been estabiished in cases where 
the majority § status ascertained either 
by informal procedures or by formal election.) 
John J. Oughton 1 NLRB, 3 LABOR CASES 
" 60,148, 118 F. (2d) 486 (CCA-3, 1940), on 
reh'g, enf'g 20 NLRB 301 Valley Mould and 
Iron Corporation NLRB, 3 LABOR CASES 
* 60,197, 116 F. (2d) 760 (CCA-7, 1940): NLRB 
, May Department Stores, 10 LABOR CASES 
" 51,217, 326 U. S. 376 (1945), enf'g 53 NLRB 
1366: NLRB wv. Blair Quarries, Inc 10 LABOR 
CASES 62,878, 152 F. (2d) 25 (CCA-4, 1945), 
enf'g 58 NLRB 1448; NLRB v. Gotke Corpora 
tion, 12 LABOR CASES { 63,331, 162 F. (2d) 252 
(CCA-7, 1947), enf'g 69 NLRB 333, 56 NLRB 
1525 Unfortunately, many of the foregoing 
cases have been relied upon as authority in 
the totally different setting involving 
where unfair labor practices attributable to the 
repudiation do not exist 
2 See especially Ninth 


Franks 
151,177, 321 


°89: NLRB v 
LABOR CASES 
enf'g 44 NLRB 898 


was 


cases 


Circuit cases, discussed 


below 
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When Employees 


Repudiate Unions___ 


Vanable results have also been « x peri need, 


dependent upon whether the original author 


itv of the bargaining ayvent was established 


informally, by mere formal 


recognition; by 


certification following a secret election; or 


authorization 


supersede the 


by order of the Board when 


he ld to 


cards are election 


esults 


Moreover, a different approach may pivot 


upon the existence or absence of an agrec 


ment, at the time of claimed repudiation 


and thie consequences have been dissimilar 


repudiation replaces the bargain 
with 


wr displaces thi 


hen the 


ny agent another bargaining umon 


designated union im favor 


tno union 


Although « s are included in this review 
situations 


this 


uching cachi it lOoOrevoins 


bounding the scope ol 


lor purposes ot 


liscussion the emphasis shall be upon the 


problem as it arises during 1 irst veal 


following authorization, | the bar 


waining agent has been established by 
certification or followings tacit recognition 


Che controlling rules involved are funda 


mentally administrative in origin orig 
subject of dura 


act was silent on the 


tion of certification The act, as amended 


only by limiting the 


For 
um decisional constructs hould be a 


may wive protessional 


touches the question 


uency of elections lawyer to 


with which he 


doubt ot thei 


posi 
much has been lett wanting Advice 


at best The 


to those 


uidance 


be al approxime 


proceed jurisdictions 
. , 
tlated risk 


Section 9€0)(03) 


m oO imerica and Oi 


' (Celanese Corporati 
Workers International Union, CIO, 95 NLRB 
664, 671, 672 (1951) The herein 
was inferred from a circumstance whict 
strikers returned to work rhe 
plement was reduced, and 108 of the 
ployees were former strikers who had crossed 


repudiation 

under 
over-all 
310 em 


com 
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Even in jurisdictions where the appellate 


have not adopted the administrative 


courts 


rule, there remains an open question ¢ 


cerning thie meaning of cleat 


convincing ey of repudiation.” 


admunistrative vardstick is all too elasti 


for any concrete determination to be made 


of the expression “unusual circumstances,” 


one of the principal exceptions to its rule 


Moreover, the 1 ot the 


le aves al 


expression “us 
vear” open door to 


by 


ually one 


| requent quotation 


still 


eliable definition of the “rea 


misunderstanding 


the Board and some courts has tailed 


to disclose 
sonable period” in which a bargaining 
s] ould be given 


rela 
tionship, once established, 


a “fair chance” to succeed. Furthermor 


distinction must recognized between 


Board’s administrative certification year 


the statutory twelve-montl peri 


the outset, should be tammliar with 


general and viewpoint of the 


arising im the Sixteent! 


elationship between the exis 


Board certificate and the 1 


juestior a Ulblo! 


tated 


[some tim 


period, ‘ 


this meat 


, 
empl 


Stance 


picket 
the majority cor uded wave rise t« i re sO! 
able doubt that the union continued to represent 
a majority of the employees in the unit 


this case involves certification 


for more than one year, it contain 
comprehensive s 


itement f ti 


on generall 





tent evidence may be introduced to demon 
strate that, in fact, the union did not represent 
employees at the time of 
bargain \ direct 
that 
old, as in 
the employer 
Ax 3 
ground that it 


a majority of the 
refusal to 
this 


the certificate is a 


the alleged 


corollary of proposition is after 


yeal Ca5€5 
where there is no certificate, 


without reltuse to 


can, violating the 
bargain with a union on the 
doubts the union's majority, provided that 


the doubt is in good faith.” 
The interlacing of the 


trative doctrine with statutory 
and judicial construction thereof has reached 


forevoing adminis 


expression 


a point where confusion is the law 


The present dilemma is in a large part the 


result of a struggle for uniformity in the 


an administrative formula for 


application of 
doctrine of ad 


“stability.” The 
stability, ostensibly designed to 


industrial 
ministrative 
encourayre collective bargaining, has become 
competitive rather than compatible, with the 


objectives of freedom to em 


companion 
ployees in their selt-organization and desig 


nation of representatives 


doctrine, popularly known as_ the 


certification” 


Ihis 
“one-yeal rule, was squarely 
NLRB wv. Mid-Continent Petroleum Corpora 
tion, 23 LABOR CASES ° 67,623, 204 F. (2d) 613 
(CA-6, 1953), denying enforcement to 99 NLRB 
No, 40, cert. den, October 19, 1953 In the 
Mid-Continent case, six truck drivers at one 
of its bulk plants composed the unit. Certifica 
tion of the union followed a vote of four to 
two. Within a month following the certification 
one of the drivers quit, and ten days later, his 
replacement, together with two others, notified 
the company by separate letters that they did 
not want the union, or any other labor organiza 
tion to represent them upon these 
letters, and under circumstances conceded by 
the Board to be otherwise free of any unfair 
labor practice, the company (about two months 
after the certification) refused to recognize or 
bargain collectively with the union 
“NLRB 1 Ray Brooks, 23° LABOR CASES 
{ 67.608, 204 F. (2d) 899 (CA-9, 1953), enf'g 92 
NLRB 976 In the Brooks case, one week after 
the election and one day before the certification 
a statement signed by nine of the 15 employees 
repudiating the union was by the em 
with copies to the union and to the 
The request by the union representative 
for negotiation a_ few thereafter was 
declined by the employer in writing 
language almost verbatim from the message in 
the Vulcan Forging Company case 
It has been suggested that one way to label 
the opposite rulings is to call the Mid-Continent 
case the Sixth Circuit position and the 
Brooks case the Board's position. Cited in Mid 
Continent are support each position 
as follows Second rhird 
Fourth (2 cases), Ninth Circuits; Sixth Circuit 
position Fourth, Fifth, Sixth, Seventh and 
Ninth Circuits (Labor Law Journal (November, 
1953), p. 767). In the Brooks case, in support 
of the Board's position and presented as contrary 
Sixth position, are cases from 


Based 


received 
ployer 
Board 

days 
using 


cases to 
Board position 


to the Circuit 
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and contemporaneously in issue in the cases 
of NLRB wv. Mid-Continent Petroleum Corpo 
ration” in the Sixth Circuit NLRB 7 
Ray Brooks® in the Ninth Circuit. During 
May, 1953, (eight apart) the 


trically 


and 
days diame 
opposed decisions ot these circuits 
brought into sharp focus the growing 

flicts 


Board in the 


resulting from the ) and the 


course of more than a decade 
language lifted 


vithout 


of laminating isolated 


selected opinions trequently 
tor context, differing circumstances 


tations expressed within the cases 


When the United States Supreme ¢ 

denied the Board's petition for a writ 
certiorari in the Mid-( 
cellent opportunity was by-passed to resolve 
conflict 


ntinent case, an ex 


the irreconcilable extant between 


the circuits.” 


Notwithstanding some effort to classify 


the Board’s rule vithin the principles of 


agency under the doctrine of “presumptive 


continuity” the administrative basis for it 


was not at the outset legalistic 
Students of thi subject closer to its or 


have more aptly described the rule as 


and Eighth 
and First 
Brothers 


Sixth 
cases) 


the Second, Third, Fourth 
Circuits (pre-amendment 

Third, Fifth, Seventh and the Franks 
Company decision of the United States Supreme 
must be exercised in the 
referred to by the 


Court Great care 
examination of the cases 
respective circuits. For example, the Prudential 
Company case, in the Sixth Circuit 
(10 LaABorR CASES { 63,052, 154 F (2d) 385 
(1946)), relied upon by the Ninth Circuit, was 
distinguished by the Sixth Circuit in Vulcan 
Forging Company, 19 LABOR CASES © 66,245, 188 
F. (2d) 927 (CA-6, 1951). whereas the Ninth 
relied on by the Sixth Circuit 
Ninth Circuit in the 


Insurance 
ne 


Circuit case 
distinguished by the 
Brooks case 

* The anxiety of the Board over this state of 
confusion is expressed in its petition as one 
of the three reasons advanced for the granting 
of a writ of certiorari, as follows The question 
presented here is of fundamental importance in 
the operation of the Act. It is imperative that 
employers, labor organizations, and employees 
know in their dealings with each other whether 
a Board certification is operative for a reason 
able period or whether employees may repudiate 
their representative at will None of these 
parties can be certain of the effect of a Board 
certification upon their rights and obligations 
under the statute unless the conflict of decisions 
on this question is resolved.’ 

The writer, at the time of this 
(November 13, 1953), has been informed by 
counsel for Ray Brooks that a petition for re 
hearing is pending and in the event of adverse 
ruling, petition for a writ of certiorari is in 
evitable rhus, the United States Supreme 
Court will have a second opportunity for review 
of this question 

* See 144 ALR 446: 2 Am. Jur. 36, Agency 
and 31 Am. Jur. 898, Sec 3: 56 CJS 


was 
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Sec. 35 
166, Se 
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Why be concerned with employee 
morale, anyway? The answer to that 
one is simple: because it pays—in 
dollars and cents—in the immediate 
present and in the distant future. It 
reduces turnover. It makes labor 
trouble and strikes less likely. It cuts 
down absenteeism and tardiness; lifts 
production. It lowers the cost of ac- 
cidents.—Glenn D. Blake of the J. D. 
Roszell Company, Peoria, Illinois, in 
Personnel Journal. 





“administrative mechanism” for resolving 
the conflict betw 


those ot 


principles or Iree 
* In 


preamendment background 


een the 


dom and order and stability 


a review of the 
author has condemned as 


ol the rule, one 


“ineffectual” the 


law concepts to the 


apply common 
field 
court, in the 


Board's 


attempts t 
rapidly changing 
rhe 
acknowledges that the 
orthodox 


ol labor relations 
Brooks case, 
“violence to principles 


does 


rule 


ot agency 


Che development of trade unionism, as an 
institution, is said to be “incompatible with 


the common-law notions applicable to o1 


¢ 


dinary business relationships,” and _ that, 
legal concepts rooted in an era of emerging 
capitalism with its numerous small individ- 
ual employer-units, little application 
to the employer-employec 
tionship as it 


establishments 


have 
re la 


modern 


collective 
exists today in 
employing 


giant 
corporate large 
numbers of persons 

employees 
to abandon 


that 
Ire 


"et. 20 course, 
should be 


organization as 


true, of 
substantially as 
join it 


a labor they are to 


But freedom of 
the indulgence of 
entertain. 


choice does not postulate 


every caprice which an 


Labor law must 


employee may 
he adapted to the 
industrial relationship. The 


right to change 


Structure ol 
Board 


representa 


dynam 


has re¢ 


ognized that the 


tives is not an unqualified one. Successful 


application of the principles o industrial 


guaranteed in the Act, 


democracy require 


that the l ot a representative carry 
former Chief of 
Legislative and Bureau of Services Section of 
the Solicitor’s Office Department of Labor 
The Duration of Certifications by the National 
Labor Relations Board and the Doctrine of 
Administrative Stability," 45 Michigan Lau 
Review 1 
Article cited at 
2 This approach 
son for the divergent 
eralization obscures the reality 


See Bernard Cushman 


footnote 10, note 7 

is doubtless part of the rea 
viewpoints. Such a gen 
that 


most cases 
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with it a degree of durability. The right to 
recall the statutory representative may prop 
erly be suspended for a reasonable period 
Che price of freedom to bargain collectively 
is responsibility in the exercise of the 
privilege ot choice 


A frank 
rt the 


ontained in a trial 


and forcibl recent Statement 


administrative rationale the rule 


examiner's imterme 


Vengel case, 


Is ¢ 


diate report wholly 
adopt d by 


consideration 


In the 


[representative Status 


tions | the Board, as ec 


often been required to 


thetical views with respect to the objectives 


ild be 


res 


oft the statute he viev F it shot 


administered to prome vreatest 
the employees 


their 


dom of choice on the 
vith respect to tl 
bargaining agent, 


should be 


promote the 


} 
Such 


administered in 


greatest possible degree 


stability in collective bargaining relation 
mm ot choice 


re lated 


ships consistent with such treede 
\ study ot 


fields of 


Board decisions in many 


action will reveal that it has em 


phasized the \ t stability in recent 


and th: 


scribed the 


years ubstantially circum 


employees to exercise 


noice 


uninhibited 

The 
of “stability” 
illustrated by the 
expressed 


superior emphasis upon the concept 


chores Is 


ontract-bar 


Ry eder 


over freedom of 


expanding « 


rule, as in the m:; ot 


Roller Bit Company,” as 


have insisted 


d adherence t bargaining agent 


mee chosen, uld | ivVé been vholly in 


compatible with this experimental and tra 


sitional period. It was 


emp 


in this subject Situations nvolving 


units e sociophilosophic objective 
industrial chaos 


ipplied to the 


very small 


to avoid becomes a positive 


absurdity when very small groups 
of employees involved n the 


made the law i patchwork of in 


principal cases 
which have 
consistency 

Vengel 


(1948) 


NLRB 705 


Company Ri) 


‘72 NLRB 927 (1947) 





years’ duration. Such contracts, even in 


the presence of a contrary custom in the 


industry, should ordinarily preclude a de 


representatives until shortly 


date 


termination ot 


before their terminal 


Opposition to the administrative rule 


been unmistakably anchored to the ele 


common law principle of agency, 


and status, 


mnentary 
vhereby authority when created 


by or owing its existence to a majority, 


may be terminated by ¢ xpress revocation by 
unfair labor practices 


4 majority, absent 


inducing the detection 


latter 
dissenting opinion 


this viewpoint in 


Protagonists ol 
quote trom the 


Rutledge,” 


evitably 


of Justice who said 


“Unless a designated umion acquires by 


its selection, a thraldom over the men who 


designate it analogous to the power ac 


quired by one who has a ‘power coupled 
with an interest’, unbreakable and irrevoca 
it would seem that 


by virtue 


ble by him who gave it, 
that it 
designation 


Way 
would 


any powers acquire 
whenever 
them and on whose behalt 
them back otf 
hands and 

I do not 


this legislation 


of the end 
who conter 
to be exercised take 


own accord into thet 


those 
thes 
ther 
exercise them tor themselves 


own 


think Congress intended, by 
unions overriding those 


Nor did 


to create rights in 


of the employees they represent 


it require a special form or mode for ending 
than for cre 
What Congress did was to give the 
designated union the exclusive right to bargain 


a collective agency any more 


ating it 


collectively as long as, and only as long as a 
majority of the employees of the unit consent 
lo ils doing so.” (Italics supplied ) 


On this point the Sixth Circuit, speaking 


through Chief Judge McCallister, said 


“Nor do we find 
with the proposition 
of the ordinary 
of the administration of the 


ourselves in agreement 
that the 


rules ot agency 


application 
would make 
chaos out Stat 
ute and prevent the protection of the rights 
it was aimed to secure. If employees desire 
to dismiss thei 


gain directly with their emplover, they may 


bargaining agent and bar 


' The Sixth Circuit, in the Mid-Continent case, 
quoted extensively from Justice Rutledge’s dis 
sent in Medo Photo Supply Corporation v 
VLRB, cited at footnote 1, wherein a majority 
of employees in a small unit (about 70) selected 
a union as a bargaining agent. Shortly there- 
after, the employees sought to bargain directly 
with the employer, without having formally 
revoked their designation of the union. The 
majority of the court disapproved of bargaining 
by the company with any group other than the 
designated representative, until an actual revo- 
cation of the designated union had been estab- 
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be Wise or 


Mr. Justice 
Photo 


to want 


But, as 
Ved ) 


tor met! 


they Hlay be foolish 
Rutledge 
‘It is not 


increases and also to remat 


observed in 
impossible 
Wake 


or become nonunion men at the same time 


Elections or designations of bargaining 


agents and their subsequent repudiation 


orderly fashion ot 


administrative 


make for an 
procedure in the world of 
But the statute, in its provisions 
that employees shall have the right to be 


own 


Inay not 
agencies 


represented by agents of thet choos 


ing, provides a democrati and the 
tact that the 
like the 


esses in other 


with the scheme of administrative procedure 


process, 
freedom ot 
prot 


neatly 


exercise of such 


choice, exercise of democrat 


Ways, may not fit in 
is no reason, in law, for suspending, through 
administrative fiat, the 
for a period of a ar, in order 


such 
that 


exercise ot 


choice 
the problems of employees can be worked 


what it deems an orderly 
am 
or not 


out by the Board in 
1 


tashion, whether they like it 


and trial attorney to 
Board 


\ former regional 
the National 


upon the doctrine of the 


com 


Board ts 


Labor Relations 
mented 


follows 
“The 


that to 
Structive of 


argument of the Board is frequently 


permit such change would be de 


stability in employer emplovec 


relations. Unless it can be shown that the 


| 
sucl 


employer would be disadvantaged by 


change, because of his reliance upon. tli 


scarcely seems 


permitted at 


employees’ choice, which 
likely, the principal should be 
dispense with or 


any time to change an 


agency which has proved unsatisfactory o1 


undesirable, at the same time assuming any 
obligations incurred in its behalf by its agent. 
agency 


during the existence of the 


The Board’s rule, it is contended, follows 
the principle inherent in democratic 
that it is analogous to popular 
This advanced argu 
endo in its petition for a to the United 
States Supreme Court, and is as follows 


pro 


and 


esses, 


elections position ts 


writ 


“This principle recognizes the necessity 


in a democratic scheme of representation of 


subordinating, for a time, shifts in emplovec 
The duration of certification question 
determined as such The 
necessity for us to 


lished 
was therefore not 
court said “There is no 
determine the extent to which or the periods 
for which the employees, having designated a 
bargaining representative, may be foreclosed 
from revoking their designation, if at all, or 
the formalities f any, necessary for such a 
revocation.”’ 

" Case cited at footnote 5 

George Rose, ‘“‘Labor Relations: 
Rights v. Majority Rule,"’ 37 
Association Journal (March, 1951), pp 
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The Taft-Hartley Act will come up 
again at this session for amendment. 
Every segment of organized labor is 
fed up with this law as it now stands. 
After more than six years of experi- 
ence with it, we are more convinced 
than ever before that it is heavily 
weighted against labor. — George 
Meany in American Federationist 





sentiment in favor of a reasonable perio 


f stability in employer-employee relations 


ind thereby of attaining the statutory goa 


f industrial peace under collective agree 
nents. This is but an adaptation of the rul 
sanctioned by our overnimental practices 
by business procedure, and by the whole 
philosophy of democratic institutions’ 
tional Labor Relations Board v. Toi 

329 U. S. 324, 331, 332) which tor a time 


subordinates shifts in the sentimen 
electorate in favor of stability u 
ment As the Court of Appeals 

(Nationa 
Relations Board v. Century Oxford 
Corp., 140 F. 2d 541, 542-543, 


ied, 323 U.S. 714) 


Second Circuit has stated 


‘The purpose of the act is to insure 


lective representation tor employees, 


to that end Section 9 gives power to the 
Board to supervise elections and = certtty 
the winners as the authorized representa 
tives, Inherent in any successful administra 
tion of such a system 1s some measure 
permanence in the results: freedom to choose 
a representative does not imply treedom t 
turn him out of office with the next breat! 
As in the case ot choosu va political repre 
sentative, the justification tor the tranclius« 
iS some degree ot sobriety and responsi 
bility in its exercise. Unless the Board has 
power to hold the employees to their chorce 
mm, iat must keep ordering Ne 
the whim of any volatile ca 
an election, conducted undet 
evuards, provide s the most reliable 
of ascertaining the deliberate vill 
emplovees.’’ = 
\ pungent statement contesting the valid 
\ uch an analogy has been made 
follows: “In order to give dignity to this 
iwency and to justify its assumption of other 
powers than those of representation, an 
analogy has been drawn between the position 


of the union and that of a government. This 


® Case cited at footnote 5 
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the results of the first election are inconclu 
sive by the competing 
unions having received a majority. At pres 


reason Of none ot 


ent, if the union loses, it may on presentation 
of additional membership cards, 
election within a short time, but if tt 
its majority cannot be challenged for a 
(Italics supplied.)” 


secure an 
other 
Wins 
year 
The Board has, it is believed, erroneously 
placed emphasis upon the final clause: ‘* 
challenge d 
quotation trom Sena 
senate 


if it its majority cannot be 
for a year Both the 
tor Taft and the 
Report should be 


of the sentence not emphasized by the 


wins, 


from the 
light of that part 
Joard, 


excerpt 
read in 


which was the predicate for the amendment 
that 1s, to prevent repetitious and inexcus 
able speculative elections by a union.” 


Further, in fortification of its position 


with respect to legislative intent, the Board 
pomts to the Congressional debates in the 
House, the bill prohibited 


than a election in the 


when House 


more single valid 


course Of a year, except upon a petition ot 
the employees requesting the decertification 


of a bargaining representative 
When this 


the House 
Board that employees were thus effectively 


provision was eliminated by 


conterees, it 1s contended by the 
foreclosed from using the Board’s decertifi 
cation the first year ot 
their representative's certification. The in 
tent of “one-year” 
rule for stability the Board argues is further 
illustrated by the fact that in the 1951 amend 
though the union authoriza- 
obligatory, a 


processes during 


Congress to adopt the 


ment to the act,” 


tion election was no longer 


provision was made tor an election to elim 


inate union shop teatures of the contract, 
and such election, like other elections, can 
not be held more often than 


(Section 9 (e) (2).) This, it is contended, 


once a yea! 


2” The Sixth Circuit, commenting on legislative 
intent said: ‘‘It seems clear that what Congress 
was directing its attention to was the struggle 
between competing unions, the ensying rupture 
of peaceful relations between employees and 
employers, and the attempt to avoid the work, 
trouble, and expense of holding more than one 
election a year The provision in the 
amendment to prohibit holding more than one 
election each year under the supervision of the 
Board does not in any way imply that em- 
ployees may not repudiate a bargaining agent 
within such a yearly period. Such bargaining 
agent is provided for the benefit of the em- 
ployees and not for the convenience of the 
Board, and whether such agent be designated 
or repudiated, is the concern of the employees.”’ 
The court added that if Congress had intended 
otherwise, it would have been a simple matter 
to have so provided 

“ Pub. L. 189, 82d Cong., Ist 
October 22, 1951, 65 Stat. 601-602 
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Sess., effective 


demonstrates the determination of Congress 
to follow the pattern ot stability by holding 
employees to thei for a reasonable 
period, and in furtherance of the underlying 
principle of 9 (c) (3), namely, that: “In 


to impress upon the employees the 


( ho ( 


order 


solemnity of their choice, when the gov 
ernment goes to the expense of conducting 
ballot given 


not be 


elections in any 
held frequently 


a secret 


unit may more 


than once a vear 

The upon 
tions during the vear 
effect it have for 
ably be to have changed the 
section 9 (a), 


the number of elec 
and the 


stability 


limitation 
salutary 
ten 


may cannot 


said freedom 
of choice function of espe 


in light of the amendment which counte 


cially 
nanced the right to refrain from 


(Section 7.) 


any ar all 
organizational activity 
the Ninth ¢ 
far as to say that Congress has, by Section 
9 (c) fixing 


VCcal 


Even ircuit retused to go 


(3), adopted a rigid rule one 
as the term of the certified bargaining 


agent’s re presentative status 


The 
scribed 
Hartley 
was aware that this was the 
but the Board, 
consistent of 


(one year) was often pre 


latt 


period 
by the 
Act, and it appears that Congress 


Board prior to the 
period so pre 
1947, was 


unqualified in 


scribed, prior to 


by no means 
that a 


continued 


certihed union’s 
for the period or one 
year. In NLRB v. Globe Automatic Sprinkler 
Company,” the court pointed out that. the 
Board variously defined the certification 


period as a “reasonable time,” “customarily,” 


Stating representa 


Status 


tive 


There was notl 


“4 


or “usually about one year.” 
ing fixed or absolute about it 

The lack of 
statement of the 
by the Board is described by the 
Circuit in NLRB v. Globe Automat 
ler Company of Pennsylvania.” as a 


definitive or consistent 


certification 


any 
rule 
Phird 


Sprink 


one-year 
rule “in 


105, 80th Cong., Ist Sess., p. 12 


" 67,167, 199 F. (2d) 64 


#S. Rept. No 
2 LABOR CASES 
(CA-3, 1952) 
‘Therein the court refused to enforce an 
order requiring an employer to bargain with 
a union which had been repudiated by a major 
ity of the employees in the bargaining unit 
11 months and one week after certification 
of the union, on the grounds that a ‘‘reasonable 
time had elapsed after certification.'’' Interest 
ing, further, is the fact that the court held 
an empioyer could predicate a refusal to bargain 
with the designated union upon being notified 
by the employee's attorney that he represented 
a majority and that a decertification petition 
had been filed. Cf. West Texas Utilities Com 
pany, inc. v. NLRB, 23 LABOR CASES 67,554 
(CA of D. C., 1953), cert. den., October 9, 1953 


* Cited at footnote 23 
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California labor unions added about 
75,000 new members in 1953. The 
annual count of union members re- 
vealed a record number of 1,578,000 
in 1953. The new members repre- 
sent an increase of approximately 
5 per cent. Of the 3,382 union locals 
in the state, 2,705 are chartered by 
the AFL. CIO affiliates number 303. 
The remaining 374 locals are not 
affiliated with either of the two major 
federations. — Labor Statistics and 
Research Division of the California 
Department of Industrial Relations. 
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held that new elections were necessary and 
the one-year rule did not apply because of 
the “unusual circumstances.” 


The Board rationalized that in such cases 
where “a substantial unresolved doubt had 
arisen as to the identity of the certified labor 
organization,” the one-year rule would not 
apply. It is difficult to distinguish 
circumstance from one as in the Forest Ou 
case," where 100 per cent of the employees 
switched their sentiment to no union, with- 


such a 


out any evidence of an unfair labor practice 
on the part of the employer. Could it be 
that the application of this exception pivots 
upon the question of whether the employees 
switch from union to another or re 
pudiate a union without affiliation with a 
It has been said, if this is the 
without a 


one 
new one? 


case, such is a distinction 
difference.” 

As a standard of measurement, the “one 
year” rule which the Board contends 
codified by Section 9 of the act 
widely in accordance with whether the cu 


“unusual.” 


was 
varies 


cumstances are deemed to be 


In representation a procedural 
device, the statutory “twelve-month” period 
is reckoned from the date of certification, 
not the date of the last election (except where 


in the last election) 


cases, as 


no union was successful 
Moreover, since October 15, 1952, all petitions 
filed either by unions, employees or em- 
ployers within the twelfth 
a 
certification year are to be dismissed 


month ot the 


administrative “one 


substantive 


adjective 
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rule 
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may be illustrated by the 
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tinuous bargaining followed, but an impass« 
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“ 14-RM-84 (1953) 

" Case cited at footnote 23. See also the pre 
amendment cases in the article cited at footnote 
10. Schism in a union has been held to be an 
“unusual circumstance,’’ and would not bar a 
redetermination of representatives (Swift 4 
Company, 94 NLRB 917 (1951)) 

* Centr-O-Cast & Engineering 
NLRB, No. 253 (1952) 

* See NLRB v. Thompson 
LABOR CASES { 63,806, 162 F 
1947): and Lebanon Steel Foundry 1 
6 LABOR CASES { 61,143, 130 F. (2d) 404 
of D. C., 1942) 

* Case cited at footnote 34 
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was declared by the union on the subject 
of union security. Eight months after cer 
tification, but 16 months after the election, 
a petition was filed by 100 per cent of the 
employees seeking decertification and ad 
vising the company of their repudiation of 
the union. The decertification petition was 
dismissed under the procedural rule and the 
the regional di 


company was advised by 


rector at St, Louis, Missouri, that the com 


pany had a continuing obligation to bargain 
After an unsuccessful strike, and a resumy 


tion of the bargaining conferences, a dead 
lock was acknowledged. During the thi 
teenth following the 
consent conducted, at 
all of the employees voted. The 
the union.* 


month certification, a 
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result: 74 
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charges were later 
complaint 
those 


theory, as suggested by the 


decertification, but these 


withdrawn by the union A 


might have issued on the face of 


charges, on the 
regional director, that the merest questior 


union’s Status, aS a con 


within the 


ing Ola 
dition 
certification year, amounts to 
Section 8(a)(5) of the act.™ 
have turther delayed a 
determination of the 

from 18 


majority 
precedent to bargaining 
a violation of 

Such might 
well Board-supe1 
vised desires of the 


emplovees months to two years 


Repudiation of a union by 
majority of the en 
Board not te 
constitute such “special circumstances” as t 
the obligation for 
the administrative stability 

following certification.® 


a petition cor 
taining signatures of a 
ployees has been held by the 
relieve bargaining during 
period ot one 


ycal 


abse nce ot employe 


Notwithstanding thi 
untatt 


de SIT¢ 


therefore, the 
signed by 100 pei 


labor practices, 


made cleat by a petition 

“TL. L. Majure Transport Company, 95 NLRB 
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from the Century Oxford Manufacturing Corpo 
ration, 47 NLRB 835 (1943), enf'd, 8 LABOI 
CASES { 62,007, 140 F. (2d) 541 (CCA-2, 1944) 
cert. den. 323 U. S. 714 (1944), wherein the 
3oard said 

When employees have expressed their 
sidered opinions by a method [a secret election] 
which leaves no room for doubt as to their 
true desires, repudiation of their selection can 
be established only through the medium of an 
equally probative technique. Clearly this peti 
tion, subject to all the infirmities of a public 
poll, falls short of this standard 


con 
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The American Farm Bureau Federa- 
tion in annual convention here [in 
Chicago] demanded a ban on the 
union shop and outright repeal of 
the Walsh-Healey and Davis-Bacon 
acts, which set prevailing wages for 
work done on federal contracts. 
—AFL News-Reporter 
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In Federal Slip Building & Drydock Com 
pany,“ on February 28, 1948, the Board had 
ordered an election based upon a decertifica 
The only union involved had 
Betore the 


tion petition 
been certified two years before 
election (March 16, 1948), the union advised 
the Board that it no 
wished to represent the 


longer claimed or 
employees and re 
quested that its name be removed from the 
ballot 
the union appeared, in effect, to have 
diated the majority of the 
Board, 
refused to conduct the 
the vitality ot the 


Ihus, the tables were turned, and 
repu 
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with a vigorous dissent by Reynolds 
election, finding that 
certificate was cancelled 


by the union's disclaimer Che real reason 


is contamed in this statement of the majority 


“To hold 
election despite the union’s disclaimer, 
Federal funds, but 


certainly mean, as the 


otherwise und to direct an 


would 
not only be a waste oft 


would also almost 


employer candidly argues in its memor 


andum to the Board, that ‘for a certain 


twelve-month period it may safely’ refuse 


bargaining, not only 
(See 


, 
to engage m collective 


with this umion but with an ther 


Section 9(c)(3) of the Act as amended, bar 


ring the conduct of two valid elections 


within a year.) It is nowhere asserted to be 
the amended Act to tacil 


the purposs 


tate such an objective 


Obviously, was considering the 


election might be 


consequences 
adverse to ti l such event, it wa 
assumed that th iplover might retuse 
witl 


urtherm 


thie mbetr 


Harvard Lau 


Leslie Manufacturing Compan 


‘77 NLRB, No. 78 (1948) 





rule, is the condition existing when a bar- 
gaining representative is selected by means 
other than through a Board-conducted elec- 
Under such circumstances, the em- 
ployees may repudiate the 
authorized representative at any time, and, 
employer unfair labor 
repudiation, an 


tion. 
union or its 


absence of 
practices influencing the 
employer may safely refuse to bargain fur- 
ther with the union. 


This special sanctity attributed to a 
Board’s certification is difficult to reconcile 
with the liberal objectives of a doctrine of 
stability. In a case where union recognition 
was based upon a card check conducted by 
an NLRB official, although not in accord- 
ance with the then established cross-check 
procedure, disclosure was made that a ma- 


in the 


employees in an agreed unit 
desired to have a represent them. 
Less than four months from the date of the 
card check, the employer refused to bargain 
further with the union on the ground that it 
no longer represented a majority of the em 
held that this was not a 
act, since the 


jority of the 
union 


ployees, for it 
violation of the true desires 
of the employees with respect to represen- 
ascertained 


tation are not as convincingly 


by cards as by secret ballot.” 

It would appear that voluntary recogni- 
tion should be encouraged in the interest of 
stability, but the one-year rule is most 
consistently applied only where formal cer- 
The impact of this excep 
illustrated by an 


tification issues. 
tion to the rule 
examination of the 


may be 


following cases: 


In Southeastern Rubber Manufacturing 
Company,” the election rejecting the union 
six to 13 was set aside on the basis of 
unfair labor practices claimed to have re 
sulted from the inquiries by two company 
officials who had asked some employees how 
they felt about the union. Chairman Farmer 
vigorously dissented with 


finding of a violation of Section 8(a)(5). 


respect to the 


The majority held that the cards signed 
by the employees authorizing the union to 


represent them established the union’s rep- 


resentative status, thus superseding the 


Board-ordered election. 


* Joe Hearin Lumber, 68 NLRB 150 (1946); 
45 Michigan Law Review 1, 10 

*“ 106 NLRB, No. 157 (1953) 

7104 NLRB, No. 41 (1953) (two members 
dissenting) holding that an order directing 
bargaining is not tantamount to a certification 
Dissenting members conceded this to be a de- 
parture from previous applications of the doc- 
trine, saying 

“In our view, a 
Board has frequently 
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period of seven weeks, and was then con 
with a petition of all of the em 
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Board’s approach in the Squirrel 
3rand Company, Inc.," it that the 
administrative rule would not apply and the 
employer could safely refuse to bargain fur 
ther on the same principle as prevailed in 
the Celanese case. 
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ployees repudiating the union 
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appears 


rule, even in the face of 
circumstances,” may 


rule when coupled with the bar 


one-year 
become a 
two-year 
imposed by an existing agreement. It has 
long been a rule of the Board when a writ 
ten contract has been entered into between 
the employer and a labor organization for a 
reasonable term, the Board will not 
turb the status of the certified union during 
the life of the contract A two-vear con 
tract term has held as 


dis- 


been reasonable 


Review of the Circuit Courts 


In the final analysis, the present state of 


law is such that the ultimate consequences 
of a refusal to bargain further upon notifica 
union depends 


tion of repudiation of the 


upon the circuit to which the employer is 
confined, or by the extent of his operations, 
the circuit which he may choose for ultimate 


review 


The force of the 
circuits mav be 


opposing viewpomts pre 
vailing in the better 
ated by reference to the authorities reviewed 
Mid-Continent and Brooks cases 


evalu 


in the 


First Circuit 

VLRB v. Worcester Woolen Mills Corpora 
tion.” Although this case is cited in support 
of the Board’s position, it cannot be said to 
have adopted a principle of rigid application 
of the one-year rule. Here, the 
of union majority occurred within five months 


alleged loss 


after the certification. Employer’s proferred 


evidence of such loss of majority status was 


described as “weak.” The court said, how 
that 


cogent, on the basis of the 


more 
Court 


ever, even were the evidence 


Supreme 


practice to a certification’ and should, 
therefore, like a certification, be deemed to 
foreclose the raising of any representation ques- 
tion for a period of at least one year from the 
date of its issuance.”’ 

* Case cited at footnote 14 

#15 LABOR CASES { 64,753, 170 F. (2d) 13 
(CA-1, 1948), cert. den. 336 U. S. 903 (1949) 
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ing Corporation,” 


Oxford Manufactur 
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Century 
the employer, six 
after a union was certified, was presented 
with a petition signed by a majority ot the 
employees indicating a desire to repudiate 
Shortly thereafter, the 


a committee ot 
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with 


mploye I 
met employees and 


negotiations with the union 


followed the 
and in entorcing the 
ot the 
presentative with that of choosing a political 

length 


of time to which employees committed them 
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The court Board's doctrine, 


order, used the analogy 


freedom to choose a bargaining re 


representative Phe question of the 


to their representative was said to be 
a matter primarily and finally for determina 
Board, and that ' 


any theory ts not the 


tion by the a period of “six 
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Third Circuit 
VLRB v. Botany Worsted Mills 
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supports 
he situation therein arose 
election, and approxi 
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uld benefit them or their felloy 
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that 
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Cited at footnote 40 

'See also, to the same effect 
Geraldine Novelty Company, cited at 
VLRB v. Remington Rand, Inc., 1 LABOR 
CASES © 18,098, 94 F. (2d) 862 (CCA-2, 1938) 

6 LaBor Cases © 61,148, 133 F. (2d) 876 
(CCA-3, 1943), cert. den. 319 U. S. 751 (1943) 

‘Case cited at footnote 27 

*Case cited at footnote 27. The Board had 
held that the employer had committed an unfair 
labor practice in connection with obtaining the 
signatures to the petition upon which it relied 
for evidence of a repudiation, but the court, in 
the majority opinion, exonerated the employer 
from all fault. The language of Judge Soper’s 
dissent on this point is quite colorful 

It is said that the Board certificate 
be given vitality for at least a reasonable time 


VLRB 1 
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Board to disregard the results of the elec 


that the 
respondent to 


Board properly required the 
with the 
argument that the 


their 


tion, 
bargain union. In 
answer to the employees 


were free to remove certified bargain 


ing representative at any time, the court 
that if such doctrine 
“make 
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and prevent the 


rights which it 
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tection of the very aimed to 


secure 


Fourth Circuit 


Cases trom this circuit are 
both 
most frequently cited in support of the Board 
VLRB v. Appalachian 
Electric Power ( mpany wherein it was 
held that the 


employees in a 


relied up 
protagonists ot viewpormits lhe cas« 
position is that of 
agent selected by 
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bargaining 
Board-ce 


election 
col not be repudiated ‘ 
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thereafter, stating that the primal 
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tract binding 
fair degree 
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able time had not 
employer had been 
still persisted this finding is 
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union, and one agaist. Two months after 


the certification of the union, by reorganiza 


tion and change of personnel, the court 


found that such changes, though made with 
out consultation with the union, 
to no disputes, were not actuated by hos 
tility to the union, and were not designed 
to influence and did not 
ployees with respect to union membership.” 


gave rise 


influence the em 


that, on the 
demonstrated “as 


The further found 
contrary, the 
clearly as if the election had been held that 


remained at the 


court 
evidence 


only one union member 


station, and all the facts were 


that no room 


transmitter 
so fully 
inference or speculation.’ 


shown was left for 


such circumstances, the 
further 


Under company 
declined a request 
respect to the unit; charges were 
notwithstanding a finding by the trial exam 
iner and the Board that the company had 
not interfered with, 
its employees, a technical unfair labor prac 
reason of its refusal to bar 


to bargain with 


filed, and 


restrained or coerced 
tice existed by 
vain with the union 

The circuit court denied the enforcement 


of the order, one judge dissenting 


distinguished the Appalachian 
case, and the Second, Third 
Seventh and Ninth Circuits, as well as those 
from the United States Supreme Court, upon 


The court 
cases trom the 


vhich proponents of the Board rule inevita 


bly rely Its analysis of these cases is set 
forth in the body of the opinion of the Sixth 


Circuit in the Mid-Continent case.” 


The reasoning of the court is epitomized 


in the following paragraph 


“We recognize the duty of the Court to 


support the Board in conflict with a recal 
citrant employer; but it does not seem proper 
to us to go to the length requested in this 
case. The fundamental purpose of the stat 
ute is to protect employees in their right te 
and to bargain collectively. This 
organization and 
that it shall be 


representatives selected 


organize 
depends upon self 
provided 


right 
it IS ¢ xpressly 
through 


majority of the 


exercised 
by the employees in a 
unit appropriate for the 
$1(7) and (9) (a) of the statute, 29 USCA, 
$§ 157 and 159 (a). It follows that when a 
union majority has been dissipated without 
fault on the part of the employer the union 
no longer possesses the authority to speak 


purpose yee 


tor the employees and an order of the Board 


Foundry & Machine Company v. 
NLRB, 20 LABOR CASES { 66,649, 192 F. (2d) 
740 (CA-4, 1951), wherein a settlement agree- 
ment was considered tantamount to certification 
A vigorous dissent points out that the majority 


“See Poole 
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that requires the employer to bargain with 
the union cannot be enforced. The order ot 
consideration cannot 


stated in its 


the Board now under 


be approved on the ground 
opinion, that the order is necessary to effec 
tuate the policy of the Act, for it is clea: 
that the order will defeat the prime purpose 
of the statute to lodge the bargaining powe1 
f the workers in the hands of their chose 
This end cannot be 
merely to uphold the power and 
Board.” 


representatives subor 
dinated 
prestige ot the 

In its petition for a writ in the Mid-Conti 
nent case, the Board acknowledged the con 
flict created by this decision, and endeavored 
to qualify it on the basis of language in the 
opinion stating that the 
fined to the “peculiar facts” of the case. The 
Board turther contended that the case of 
VLRB v. Borchert," approved the Appalachian 
I:lectric case. The facts are not clearly set 


forth in this short per curiam opinion in the 


decision was con 


Borchert case. It appears, however, that thi 


loss of majority status therem was attrib 


utable to unfair labor practices, or on the 


basis of no direct evidence of a loss of ma 


jority status 


Much of the 
subject results from an analysis of the prob 
union as 


current contusion on thi 
point of view of the 
than 
men mm a unit 


lem from the 
from the cn 
with the 


an organization, rather 
cumstances of the 
right to choose a union 

An illustration of this attitude is contained 
in a law note commenting upon the decision 
in the Inter-City Advertising Company case 
Excerpts therefrom are as follows 

‘Assuming as the Court does in the principal 
case, that the loss of union membership re 
sulted from a bona fide reorganization plan, 


1 


the result it reaches is incongruous as its 
decision punishes the Union which has acted 
without fault and whitewashes the Company 
that has admittedly a violatior 
of the Act Presumably, if the /nter-Cit 
Advertismg Co. had with the 
Union at the time of its 
agreement would have been reached 
would have 
and dismissal at least the subject of negotia 


engaged in 


bargained 
certification, at 
W hi I 
transite 


inade the subsequent 


tion under the collective bargaining agree 


ment 

“With this in mind, it seems evident that 
the decision in the principal case has deprived 
the Union of the opportunity to represent the 
tor at 


employees as their bargaining agent 


viewpoint, of necessity. assumes that the settle 
ment agreement was virtually a confession of 
liability by the employer 

719 LABOR CASES ° 66,288, i88 F. (2d) 474 
(CA-4, 1951), enf'g in part 90 NLRB 944 (1950) 
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a reasonable period of time in which 
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non-union men and added to or at 


they have earned 
the 


have 


recognition 1 
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leas 


maintained their majority 


the Inter-City 
it provides an inducement to an employer 


“The result of case is that 
not to bargain with a certified union in the 
hope that by 


will occur 


de laving as long 
that 
exit through the back door de spite his viola 
tion ot the Act The | the cold 


result of its upon legal 


as possible 


a change will permit him an 


nion, out im 
as a dependence 
process, finds itself in the unhappy position 
of being a certified union without a home 
The foregoing is reminiscent of the some 


what archaic and threadbare caricature con 
cept of a bloated and profligate management 
altruistic and 
Phe 
circuit court decision as 
without reference to the 
stated that it 


Board in its position 


secking to trample under an 


ever-righteous union organization 


thor 


au 
condemns the 
‘incongruous,’ fact 
that the 


consistently upheld the 


court carefully has 


that an employer must continue to bargan 


vith a umion certified by the soard to 
represent a majority of its employees 
the 
whenever there 1s reason to believe that the 
| retusal of the 


ther 


evel 


atter union majority has been lost, 


change was caused by a em 


plover to bargain, or by any untau 


labor practices on his part 
Moreover, 
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wherein it 


the court made reter 


findings of 
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trial 
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Board 
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been adopted by 
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been presented te sho nterterence 


Fifth Circuit 


This circuit is another tre 


sions have heel hand pi k 


both 


( Jaime d 


respective Vie 


or tive 
clas 1 opimions i 


more analysis 


apparent than real. At 
the 


to offer some explanation lor each of the 


cult 1s 


will disclose that court has been careful 


various decisions whicl te eacl 


opposite conclusions 


the decision primarily responsible tor the 
quotations from Fifth Circuit cases by those 
occupying divergent that ot 


VLRB v Hloswer\ 


involved repudiation of a 


positions 1s 
Vills 


union 


Sanson This case 


alter a con 


tract was negotiated which had no provision 
as to duration \ few days short of one 
‘32 Cornell Law Quarterly 287 
*21 LABOR CASES ‘ 66,878, 195 F. (2d) 
(CA-5. 1952). cert. den. 344 I S. 863 (1952) 
“The Board has repeatedly held that the 
filing of a decertification petition is not such 


an “‘unusual circumstance’ as to justify refusal! 
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tollowing the 
that a 
hled 

}« nde ncy 
the 


longer 


VCal COMP ally 


learned decertification petition was 
with the Board 


ot decertification proceed 


about to be In view 


of the 
tended th 


at the umon 


the 


Wigs, 


company Con 


no represented a majority ot 


employees, theretore the agreement 


considered terminated 


Board 


under the 


The dismissec 


petition “cont 
company continued to 
the 


petition, | 


Ognize 
decertification 
the union no 
\iter cl 
ordered the 
lhis 


ircult on 


union by reason of 
aving indicated that 
longer re presente d a majority 
filed, the 


company to 


arg 


were Board ultimately 


bargain with the union 
matter was before the be iit} ( 
reeme 


petition seeking enf« 


ordet 
Phe the principle ot mdus 


espoused by 


court tollowed 
stability 

thre 
tion beyond anything it has 
The Ninth ¢ 


xplaine d ay 


court embellished the Board's 


ever contended 
ircuit C-« 


Vay Hie 


bittl 
Board’ 
kifth ¢ 


Circuit decision 


decision for ircuit 


apparent! only 


mecans ot t 
representative 


ducted 


thapority 


ractices 


fails to recogni election n 


is only an implement tor e determim: 


Ing purpo 


incidental thereto 


does not create 


arises Wholly at 


tory provi Tel 
with ar 
( miploy 


bargam 


1 ats 


the tirst vear 


Brick 


following certifi 
NLRB 46! 


to bargain curing 
cation (Belden 


(1949).) 


Company, 83 


Case cited at footnot 


ted at footnote 





The most curious thing about the deci- 
sion in the Sanson case is its reference in the 
text of the opinion to the Sixth Circuit deci- 
sion in NLRB v. Prudential Insurance Com 
pany™ in support of the that the 
employer has no right to make the decision 
whether the union has lost its bargaining 
Status, or upon making such decision to 
refuse to deal with it further. Such loss of 
status it holds is for the Board to deter- 
mine upon a statutory procedure. Strangely, 
no reference at all is made by the court to 
the Vulcan Forging Company case, in the 
Sixth Circuit, which distinguished the Pru 
dential case, and reached a conclusion dia- 
metrically opposed to that of the Fifth 
Circuit. Neither, on the other hand, did 
the court make any comment with respect 
to Standard Steel Spring Company,“ which 
reached an opposite conclusion. Ironically, 
the Sixth Court, in the Mid-Con 
tinent case, relies upon a Fifth Circuit 
decision, NLRB v. Mayer,” and quotes there 
from, as follows: 


position 


Circuit 


“If we should compel respondent to bar 
gain further this Union, the 
employees themselves have obviously re 
pudiated, the result would be to deny them 
the Act, to 
through the their 
The has here been made by the em 
ployees in a manner that does not admit 
\W e see no 


accede to 


with which 


right, secured by thy bargain 


representative ot choice. 


( ho ( 


why 
the 
employees, and 


of dispute. reason 


the employer cannot 
wishes ot his 


discontinue dealing with it.” 


The court in the Mayer case in turn relied 
upon the Sixth Circuit cases which were 
not mentioned in the Hosiery Mills 
decision, such as l’ulcan Forging Company, 
Standard Steel Spring Company and the Nintl 
Hollywood-Maxwell Com 
Sixth 


Sanson 


Circuit case of 


pany.” referred to in support of the 


Circuit position, discussed below 
The distinguished the 
on the that it 
the employer assumed the initiative tb assert 
doubt of the status. This com 


pletely overlooks fact that the de 
itself a 


court Sanson Case 


basis involved one wherein 
majority 
the 
petition signal ot 


certification was 


doubt, first prepared by the 
The true distinguishing 
which makes the language of the court more 


« mploye es, 


feature, and one 


* Cited at footnote 7 
“18 LABOR CASES 
(CA-6, 1950) 
6 21 LABOR 
(CA-5, 1952) 
6 LABOR CASS 
(CCA-9, 1942) 


* 65.675, 180 F. (2d) 942 


CASES { 66,931, 196 F. (2d) 286 


* 60,993, 126 F. (2d) 815 
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philosophical than decisive of this trouble 
some question, lies in the circumstance that 
the union in the Mayer case was recognized 
originally on the 
cards signed by nine of the 11 employees 
showing that they desired 
by the union. No formal certification 


ever been issued.” 


basis of presentation of 
representation 


had 


The Fifth Circuit opinion in the case of 
NLRB v. Aldora Mills® would at first blush 
appear to be diametrically opposed to the 
decision in the Sanson Hosiery Mills case 
This involved a adjudge 
respondent company in 
order previously entered by the court. Re 
spondent showed that it had received advice 
from the regional director of a decertifica 


proceeding to 
contempt of an 


wherein 70 cent of the 
the (In the 
Sanson case the employer received notice 
that 80 per cent had disclaimed the union.) 
It appeared that upon numerous occasions 
efforts obtain an election 
which unexplained, re 


tion 
5 
employees disclaimed 


petition per 


union, 


were made to 


were, tor reasons 
fused by the Board. Respondent contended 
only entitled to but obligated 


certified union 


that it was not 
to cease bargaining with the 
siery Mills case 
by the statement that 
entorcement, contempt 


held 


tacts 


The Sanson HH 
cally 


was crypti 
distinguished 


such was an not a 


proceeding, and what was said and 


there was intended to apply only to 
ol the enforcement 


undet 


proceeding ol then 


revicw. 


The court refused to permit the contempt 
adjunct ot 


that the 


used as an 
held 
process of the court should issue only 


that the 


proceeding to be 


collective bargaining and 


vhere 


cause exists parties have 


probable 


in fact been guilty of real contempt 


Very 


court 


interesting is the observation of tl 
that by 
light of 


“and of 


examination of the recore 
Section 9 of the act as 
amended, the controlling dectsions,’ 
it was left in “no doubt that the respond 
continue 


and in 


declining to bargaining 
ordered bv our 
faith 


the decertifica 


ent, In 

with the 
acted in the 
belief engendered by 


union as decree, 


good and in the 


utmost 
sound 


tion petitions and the notices and intorma 


tion it had received from its employees that 
Act and our 


it was proper under the decree 


for it to do so.” 


departure 
based 


below outlining 
recognition is not 


"See discussion 
from the rule when 
upon certification 

*21 LABOR CASES 
(CA-5, 1952) 

“” NLRB v 
Corporation, 21 
(2d) 632 (CA-4 


February, 1954 @ 


€ 67,003, 197 F. (2d) 265 
Norfolk 
LABOR 
1952) 


Shipbuilding & Drydock 
CASES ‘ 66,880, 195 F 


Labor Law Journal 





lhe above “con 
trolling” same as relied upon 
the Sixth ¢ the Mid-Continent case, 
including Vulcan Forging Company 

In NLRB 7 


assertion oft 


reterred to 
the 


ircuit iW 


cases as 


are by 


the 
the 


Warren (¢ 
compliance 
of the 
the 
attributable 


mpany, Ini 
all 


orde F.. and conten 


with of 


provisions Board’s 
that 
not 


tion on basis of changed condi 


tions 
the 


In a 


to respondent's conduct, 


union no longer represents a 
held not to 
nm an enforcement proceeding 


Ho Mills 


for that principle 


majority 


small unit was be a valid 


defense 
yanson siery was 


This 


Situation w 


Cast 
authority 
fine line between the 


Wills « 


order, 


entorcement 

per 
doubt 
More 
acumen to re 


that 


dora ase, here atter an 


of compliance 
thie 


created by a decertification petition 


demonstration 


mits questioning in good fait] 


over, it requires academi 
with the 


compli s 


concile it Board’s rule ones 


by 
pre 
mrity 


with order 
faith, 


continuing in the 


employer al 


raining in good there is no 


Sumption 


status which 


Mia 


arises theretrom under 


Brand ( 


bargaining 1s 


Since 


the Squirre mpany case an order 


lirecting not tantamount to 


a certification 


Sixth Circuit 


Phe [’ulcan Forging Company case ™ 
Vid-Continent case 
I ot this 
the Board's rule 
the 


as other 


and 


the clearly establish the 


roOsition circuit 
and the 


Board and the 


Bal opposition © 
1 1 
rationale there 


Ninth Cir 


the 


for. Though 


cuit, as well cases Sl 


Ipporting 


have cited /rudentia 


Sixtl ( 


administrative rule, 
decision 
Board’s position, the « 
the Sixth ¢ 
rgng Company case, 
the full text 
the 


court 1s 


Insurance Company, a ircuit 
in the 


has been distinguished by 


Support otf ast 
ircuit 
Vulcan I and an 
ot 


in 


in the 
examination wili reveal that 


he principle issue Prudential case 


the 
Sixth Circ 


in 


the opinion of not contrary 


thre ult position 


so-called 


the Sixth ¢ 


sionally mentioned in support of the 


Other cases trom ircuit occa 


Boar l 


21 LABOR CASES © 67,044 (( 

forcing 90 NLRB 689 (1950) 

™ The Vulcan 
created early anxiety 
the administrative 
Stability in Peril 
view 12: 

2In the Prudential Insurance 
cited at footnote 7, the principal 
appropriateness of a_ bargaining 
Toledo area was first established as 
priate unit Later, all of the State 
except Toledo employees, was held to 
an appropriate unit The shortness 
between the establishment of the 


"A-5 


at footnote 7 
among those devoted to 
rule See Administrative 
17 Northwestern Law Re 


decision, cited 


Company case 
issue 
unit 


was the 
The 
an appro 
of Ohio 
com pose 
of time 
first and 
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position, close 


to 


umstances 


upon 
involved 
the 
contributed ft 

Che Board 


brief to the > 


vealed have 


where employer 


( 
] 
I 


abort practices 


majority status 
sucl a Case 11 its 


cuit Court 
Seventh Circuit 


| he 


Board's 


Seventh 


p 


Sixth ¢ 


the sition 
before the 
for writ 


Samec as 


t 


aCtices 


rain 


Eighth Circuit 

Che Be r 
ipheld in the Eig! 
Wil 


| 
vard’s Pp ad 


the 


status 


union wi very ally 
therein 


Ing thie 


rst tire 


kn 


introduced 


previous 
union 
an exhibit which 


15 guards included 


cinployees 
] 


amence Vas 


bye 


scarcely 
subject 
kighth Cure 


strative rule 


second units was held be a 
sideration It 
court referred 
NLRB 1 
CASES ¢ 66,785 
‘Cited at 
18 


(CA-7 


was In this connection 
to the administrative 
Kress and Company, 2 
194 F : M4 (CA-65 
footnote 1 
LABOR CASES 
cert 
CASES 


1 é& 
den. 34 
* 66,5 


1950) 
20 LABOR 
7. 1951) 
rhe repudiation 
following certifi 


occurred more t 
ition 


* 63,823 


year 


2 LABOR CASI 


] 162 F 
(CCA-8, 19'7) 


examination, 


are 
unmistakable 
by 


' 
¢ 


iT 


untatl 


classifies 


ixtl 


VLRB 


( 


admu 


controlling 
that 


rule 


han 


(2d) 


con 


the 


1 LABOR 


1952) 


310 





Ninth Circuit 


The Brooks case, which has been desig 
nated as representative of the Board's posi- 
tion, although containing all of the 
relied upon by the Board in support of its 
doctrine, added nothing to the need for a 
definition of a “reasonable period” of indus- 
bargaining 


cases 


trial during which “a 
relationship once rightfully established [should 
be] permitted to exist and function 

fair chance to suc- 
most it has held that one week 
“reasonable time” 


repose, 


and be given a 
ceed.” At 
after the election is not a 
for the bargaining relationship to have a 
fair chance to succeed. It is decisive of 
the point that a petition signed by a ma 
jority of the employees submitted to the 
employer repudiating the union, is not an 
“unusual circumstance” within the exception 
to the rule.” 


The decision in NLRB wv. Hollywood-Maa 
well Company,” cited by the Sixth Circuit 
in support of its position, was distinguished 
Brooks 
two 
the bargaining 


by the court in the 
basis that therein nearly 
elapsed after the choice of 


years had 


representative, and the repudiation by the 


union was after a discovery that the union’s 
organizer had been bribed by the employer 


The moral issue herein quote obviously had 
impelling force upon the result. However, 


the inquiry into motive for repudiation 


seems to beg the question. 
“administrative 
sufficient 


The fetish for the cliche 


stability” does not seem to be 
justification tor 
cially in the very 
volved, of their right at any 


the certification, by repudiation 


depriving employees, espe 
usually in 
time to devitalize 


small units 
whenever 
any act of the agent is unacceptable to the 


majority 


Tenth Circuit 


The precise question does not seem to 


have been in issue in any case before the 


Court of Appeals for the 


Fenth Circuit 


No Weight of Authority 


While at the appellate level, the prevail- 
there being 


ing law is a matter of choice, 


weight of au 


no unmistakable persuasive 


thority, at the Board level we are in a 
time of readjustment 


to prognosticate any intention by the pres 


It is much too early 


™% See footnote 8 
” Case cited at footnote 66 
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case on the 


ent Board to broaden or narrow the admin 
istrative rule. Chairman Farmer, in one of 


his several public announcements,” said 


under the administra 
statute of this magni 
to withdraw into 
and to become 
dogmatic or at too doctrinaire. This 
tendency which has the effect 
it is a characteristic which 


“As time 
tion of any 


goes on 
Federal 
tude, there is a. tendency 
a bureaucratic ivory towe1 
least 
is a human 
of dehumanizing; 
leads us to search for a precedent and to 


squeeze 4 case into a convenient mold, al 
though the precedent may not be really in 
point, and the case doesn’t really fit the 


mold 


“In my opinion, there is no place in labor 
relations for the application of ritualistic 
law. Precedent, 

Precedents are 


concepts ot real property 
of course, must play a part 
a useful tool, and we would not be so fool 
hardy as to lightly toss aside the opinions of 
those men who preceded us on the Board 
But no precedent is good if it is wrong, and 
we do not propose to treata prior decision 
as a strait jacket, binding our discretion 
and unduly restricting us in the exercise of 
independent judgment as to Congressional 
intent.’ 


sidelight bearing on this 
extent 
Board is contained 
in a case which Sixteenth 
Region, l’ulcan Steel Tank Corporation and 
International Brotherhood of Boilermakers, 
Tron Ship Builders and Helpers of America 
Local 592, AFL." Therein, on March 22, 
1951, an election was held pursuant to con 
and thereafter, on March 
certified as the 


An interesting 


which to indicates a 


subject some 
changing attitude of the 


arose in the 


sent agreement, 
30, 1951, the 


representative for the 


union Was 


exclusive unit Re 


fore the nd ot the VCar, the 


certihcation 


employees engaged an attorney and by a 
petition signed by 98 pet 
the unit repudiating the 
the Board by filing a decertification petition 


Charges 


cent of those im 


union and notified 


with a copy thereof to the company 
who was no 


were filed by a union leader t 
only employees in thei 
petition but elected to his posi 
an official representative after charges 


refusal to bar 


disclaimed by the 
was not re 
tion as 
filed by 
gain. The trial 
Board, therefore, 
ot fact, conclusions of law and order 
proposals, signed by Houston, Murdock and 
found that allegations 


of untair labor practices could be 


were him alleging 


bec ame ill; the 
findings 


Suc! 


examiner 


issued proposed 


Stvles, none ot the 


sustained 


Conference of 
1953 


*“ Remarks before National 
Business Paper Editors, October 21 
= 106 NLRB, No. 222 (1953) 
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xcept wit! respect tl | MN all re ie Board 
position o1 the union it’ ul tiol ‘ . al ‘ ar ‘ Memb 


rs 
tl iil cI 


ti t 


subject 
employees, 
no merit to 
change in 
yudiat 
od 
‘special circumstances’ 
the un ” representative 
thority tor this statement, 
made to the Mid-Continent 
with no reterence 
versal thereof, althe 
gned on June 18, 
e circult decision 
pondent’s exceptions t 
proposed order were found to ni 
and the complaint was dismissed in i [The End] 


WHAT IS PRODUCTIVITY? 


of the major problems we en 
in talking about productivity is 
loose meaning of the term itself 
Productivity is not a single concept, but 
ole complex of concepts which 
common, but also 
] | Xpre ssed 
most abstract terms, productivity 
lationship between an input and an 
itpu However, ther : a variety ot 
put tactors vl ul used as a 
mcasurement, \ wished te 
| ike Wise, ol pu all be micas 
arictV Of Ways, Cach ol vhicl 
significance tor certaim pur 
ugh they may differ quite wide 
quantitative terms 
, 


lhe economists, who first comed thi 


{ 


lit to all inputs. They could 
| 


1¢@ marginal productivity of 

ol capital, ! land, or of manage 

uncti In our practical every 

empts to measure productivity, we 

do the same thing However, the 

factor which has generally been 

rificant for general economn 

the labor mput There are 

f reasons for this The labor 

the largest of all the factors, 

Wares Comprise, in ft nomy as 

‘ le, about two-thirds all mone 
payments Furthermore, 
degree of variability 


See also Chairman Farmer's dissent in 
Southeastern Rubber Manufacturing Company 
Inc., 106 NLRB, No. 157 (1953) 
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Employee Creditors 
and Judicial Discretion 
When the Wage and Hour 


the Department of Labor has good reason 
Fair Labor Standards Act 
is being violated by an employer, a suit is 
ordinarily brought in the name of the 
Secretary of Labor 
calcitrant in a United States District Court 
injunction to bring him in 


Division of 


to believe the 


against the alleged re 


asking for an 
line with the act 

An unusual Texas case involving such a 
suit was decided recently. When the trial 
on the merits was completed, the record 
“(1) No employee with a regular 
statutory mini 


disclosed 
rate less than the 

with a pay 
hours in a work 
times 


pay base 

mum; (2) 
overtime, in excess of forty 
than one 


none base rate for 
and one-half 
employment; and (3) 


keep accurate 


week, less 
rate for 


make 


the regular 
no failure to and 
records.” 

Where violation? Despite the 
above findings, there For many 
vears the employer had failed to pay his 
employees in full in cash the amounts due 
them for their work \ amount ot 
unpaid back pay had accumulated, running 
at one time as high as $6,800, but reduced 
at the time of the trial to $4,000. 


was the 
was one 


large 


Apparently chastened by the trial, the 
employer had obtained new capital and was 
keeping up with current payrolls at the 
time. Previously he had fallen behind 
simply because of lack of capital. 

would 
time. 
LABOR 
(DC 


He convinced the court that he 
continue paying future payrolls on 
The injunction was denied. (23 
Cases § 67,492, 110 F. Supp. 508 
Tex., 1953).) 

The Secretary of Labor was dissatisfied 
with the decision and appealed to the Fifth 
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Circuit The appeal conceded that the trial 


judge had broad discretion to grant o1 


limits, 
been 


with certain 

limits had 
said “Et 
deny an injunction 
reliable assurance 


injunctive relief 
that those 
The brief 


discretion to 


reruse 
but claimed 
transcended. was an 
abuse of 
more 


in the absence of 


against resumption of violations.” 

The company resisted the appeal stating 
that the “not an abuse by the 
chancellor of his discretion, but the exercise 


dee ree Was 
Dy him of a wise and intormed one, a dis 


cretion equitably conceived and equitably 
exercised.” 

The Fifth Circuit affirmed the chancellor's 
decree in Durkin v. Lovknit Manufacturing 
Company, Inc., 24 LABOR { 68,036 
(1953). The following interesting comments 
were made by Chief Judge Hutcheson 

‘A court of 
The function of the chancellor ts, 


CASES 


equity 1s a court of con 
science 
considerations, to winnow 


upon equitable 


the wheat from the straw, and his decree 
will not be set aside on appeal unless, as 
is not the case here, it is made to appear 
that it is not equitable but inequitable to 
let it stand. 

“We think it plain that no such showing 
is made here. Particularly is this so since, 
in express terms, the decree is kept open 
for orders at its foot. Thus plaintiff, upon 
that the faith on which the 

that the defendant has really 
repented of, and turned from, the 
practices condemned in the decree and can 
and will bring forth fruits worthy of re 
pentance, is unfounded, may in the 
proceeding obtain relief by amendment of 


a showing 


decree rests, 


away 
same 
the decree by orders entered at its foot.” 


Vitamin C 


A Florida labor organization has asked 
the Wage-Hour Administrator to make the 


February, 1954 e Labor Law Journal 





FLSA’s seasonal overtime-pay exemptions the employees subject to the Fair 


inapplicable to certain operations on citrus Standards Act No pat answer 


fruit and citrus waste in Florida The given to such a question. It depends 


question of whether such operations in the facts and circumstances involve 


Florida are seasonal for the purpose of given case 

these exemptions will be considered at a A recent interesting example of this 
publi hearing to be held in Tampa on problem arose in a Pennsylvania city The 
‘ ‘ , QS 

February 10, 1954 employer was a loan company which was 


incorporated in Delaware, had its man 


Billboards offices in Chicago and, with its subsidiari 


conducted business in 490 offices in 28 states 


A group of emplovees of an otitdoor ad ; . 
| : and eight Canadian provinces Phe Penn 


vertising concern recently sued their em : , 
sylvania office in question had 11 employees 


} ; 


ployer to recover compensation for overtime 

Five were stenographer-cashiers, four were 
services under the Fair Labor Standards ; 

investigators and the two others eC! the 
Act. Question in the case Are bill posters ' 
: manayer and his assistant 

and billboard maintenance men engaged in 
work which so affects interstate commerce 


as to make them subject to the act ? 


None of the nonsupervisory employees 


had any contact hatever outside the state 
| 


ers o¢ 


x t th iographer-cas 
The « mployees based their contention that CACey ay . — 
1 mailed a draft to the 


the work was in interstate commerce upon 


lhere was no questio hat 
the fact that most of the advertising dis ahs ~ar age in n tha 


Vas engaged il nterstat on 
plays were shipped to the employer from es 1 - pet | 

relati art Sci t 
some other state (the case arose in West aver) sah — 
however, ‘ ) the 


Virginia) for the purpose of being displayed 


on billboards within the state, and that the employee . 


posters were in one continuous interstate Phe employer d not comply with the 
requirements of tl air Labor Standards 
Act The Secretary Labor askee the 


nited States Distric 


journey until they came to rest on the bill 
boards 
The employer contended that billboard p 
i nnsy 
advertising was a local business carried on afaeanve 
wholly in the channels of intrastate com 


that the nature or character of the n Hlouschold Finance 
© 67,0600, 106 I 


merce; 

employees’ activities or services was deter 

minative of the question; that the coverage 

of the act did not extend to business 

transactions “affecting commerce”: that the 

employees could not claim the benefits 

the act unless they were engaged in the 

“production of goods tor commerce,” or 

actually “engaged in commerce”: that the 

posters and other goods transported from 

outside he state to the company lost thei 

character as interstate commerce when de 

livered to the place of business of the 

employer; and that the storing, processing 

and displaying of posters thereatter, or the d bv elimir 

use of other goods, was a wholly local o1 vhether the type 

intrastate business and process oy serforms © intimately 
The employer's argument was good enoug! detendant’s 1 rstate business 

practice ane Zi ontemplatio 


the employees’ complaint was dismissed 
yt it 1 think 


King v. Standard Advertising Corporation, 24 
[LABOR CASES 4 68,080 (DC WW: Va., 1953) employees involves 
The court toune Ni | emplovees were 


Lender's Workers Held subject to th A, he employer was 


ied from onti ‘ oO violate the 


Not Subject to FLSA aet's guadiclens 


Close question When an employer The case was appealed to the Third Cir 
} 1 


engaged in interstate commerce, but his cuit which reversed the iz court 
employees in a particular place do work Mitchell v. Household Finance Corporation, 24 


/ 


which “affects” commerce only slightly, are LABOR CASES 9 67,995, on December 3. 1953 
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Paid holidays were provided in nine 
out of every ten union agreements 
according to a survey of 1,709 cur- 
rent agreements covering about six 
million workers. About five million, 
or 83 per cent, received paid holi- 


days. —Bureau of Labor Siatistics 





It was not within the intent of Congress 
the court said, that the preparation of sey 
eral bank drafts a month for the manager’s 
and for subsequent mailing out 
should 
ior commerce 

Judge 


Signature 
side the 


constitute “preparing 
The 
Goodrich 


Mar 1S 


following statement 


State 
goods unanimous opin 


and con 


Kalodner, 


ion, written by 


curred in by and 


Judges 
contained the 

“We do not think 
pares three drafts a 
ager’s signature is engaged in the preparation 
every 


that a clerk 


month for 


who pre 
the man 


of goods for commerce If she 1s, 


Philade Iphia 


make out 


business man who has _ his 
a check to pay a New 
a clothing purchase by 


Surely the Act was 


secretary 
York merchant for 
his wite 
not meant to apply to people 
which results in the 


Ss SO Cneagre d 


who perform 


an occasional act 
lines.’ 


14, 1954, the 


abe T *s 


transter of goods across state 


Postscript. — On January 
Third Circuit denied the Secretary of L 
Vitchell v. House 
LABoR ( 
who 
to thei 
The rehearing was 


rehearing in 
Corporation, 4 
three 


petition tor 
hold Tlinance 
{| 68,082. The 


lowet 


ASES 


judges had re 


versed the court stuck guns 


in denying the petition 
judges—the original 


Biggs and Judge 


heard, however, by five 

plus Chief Judge 
The latter two 

ground that the court “has construed 


three 
Staley 
on the 
narrowly the applicable 

Labor Standards Act.’ 


jurists dissented 


too provisions ol 
the Fair 
this 
court had con 


rhe quirk in the case is Suppose 
judge 
Biggs, Judge Staley 
three \re not 
conclusion reached 
Should the law 


that the original three 
~hiet Judge 
one of the 


sisted of 
and other 
then 
would have been oppositer 
determining who is and who ts not subject 
to the Fair Labor Standards Act depend 
upon which judges in a_ particular 


hear the 


any 
views such that the 


circuit 


CASE 


Retail Exemption 


\ Chicago meat retailer operates 33 stores 
The company employs 
the there 


in several states 
230) workers \t 


central office 
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ot said 


are seven clerical employe cs | hev are paid 


by the week, without any deductions tor 


time taken off for sick leave or such neces 


sary matters as visiting doctors 


personal 


or dentists or attending weddings, funerals 
or the like. They do not punch time clocks 
Chey work than 40 hours a 
Chey are hour lunch period 


breaks, but 


less veek 


allows d a one 
coffec 


and two 15-minute this 


is‘considered nonwork time 


Company records show weekly pay, but 


no record showing the hours worked for 
each workday Or Cat h vorkweek as required 


by tederal law is maintained 


In Mitchell z 


ASES § 68,035 


Company, 24 
Ill., 1953), this 
\re the 


Shinner « 
(DC 
presented 


LABOR ¢ 


question Was above 


seven employees subject to the provisions 


Standards Act? 


Labor 


Section 13 (a) ot 
“The provision of [the act] 


of the Fat 
the act reads as 
follows shall 


not apply with respect to any employee 
employed by any retail or service establish 
than 50 per | I 


centum oft viicl 
annual 


dollar 


services 18 


ment, more 


establishment's volume ot 


sales of woods or made within 
the state in which the 
located \ ‘retail o1 
shall an establishment 75 pet 


ot whoss | 


establishment ts 


service establishment’ 


mean centum 


annual dollar volume of sales of 


voods or services (or of both) is not for 


coznized as retail sales o1 
particular 


resale and re 


services im th 


The 


not subye ct to the 


industry 


found that the 


FLSA 


court company 


‘The defendants have not engaged an 


are not engaged in interstate commerce 
in the 
commerce 


in the retail 


ods for interstate 


production or vt 


Defendants have engaged solely 


business, which is local con 


merce only 


‘The [company’s] 


ployees in its central office are 


performing clerical work immediately in 
cidental to, 


the retail 


and intimate 


of the detend 


and a necessary 


part ot tunctions 


ant’s business 


” | he 


employees 


defendant's central office clerical 


are not engaged in interstate 


commerce or in the production or an 0«¢ 


cupation necessary to the production of 


roods for interstate commerce, and 


duties and activities of the central o 
them within 
Standards Act 
detendants nor any ot 


said \ct 


coverage 


employees do not. bring 
I 


purview of the Fair Labor 
Hence neither the 


thei emplovees are covered by 
exempt trom. the 


Sek 13 (3 (2) of the Act.’ 


are also 


Act, by 


hey 
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Decisions of Courts and 
Administrative Agencies 








> teh aac of the conflict between fed 
‘J eral and state jurisdiction in the har new Board members 
ling of labor controversies, President untari further 


DD. Eisenhower said in his Januar 


ress on amending 


he need tor arihncation 


vetween the Federal an 


lerritorial Governments in tl labor 


agement field has lately been emphasized 
? nt 


y the broad mplications the most recen 


n of the Supreme Court dealing with 


s subject Phe department and agency 

erned are, at my request 
ntly examining the various areas m 
onflicts of jurisdiction occur Whe 


Xamination is comple 


ecommendations to th 
ective legislation.’ 


“recent decision” 


was almost Garne) 


Chautiew ind f / 
776 (AFL) 24, Lapor Cast 


4 


£ 68,020, Dkt. No 6, decided December 
14, 1953 In that case hie Supreme Court 


l with the Pennsylvania 


agreed Supreme 


uurt that no sti chancellor could enjoin 
laft-Hartley Act 


it 
eparable any employer 
trary notwithstanding, absent violence 
I st 


acts affecting the public interes 


jurisdiction, the 1 said, as 
National Labor 
courts 
What are the “broad implications” 
Gzurner case referred to by President Eisen 
? One important one involves 


) the 


owe#»# 
National Labor Relations Board Phe 
( Sec 


Keck ral Sf ite, 


Board’s jurisdictional standards 
19 ment, and I migh 


|anor Law JourNAL 61-65, January 
and communi 


| 
learly rule out the possibilit 

andling many disputes which have ; : u assume 
vely inconsequential ( t local 


Labor Relations 





this agency must use sound restraint in the 
exercise of its jurisdiction. | that 
this agency should assist this administration 
in pulling back the outer reaches of federal 
bureaucracy, and thus encourage rather than 
impede the development of our communities 


believe 


” 


and our states 


If the Board elects to handle fewer cases, 
as the above statements indicate, where can 
an employer in the Garner situation go for 


relief? The Garner opinion, of course, leaves 
many points unsettled. In Building Trades 
Council v. Kinard Construction Company, Dkt 
No. 48, decided January 18, 1954, the Su- 
preme Court made the question even more 
difficult to In Kinard, which like 
involved a state court injunction 
against picketing, the Alabama Supreme 
Court had said that a state chancellot must 


resolve 
Garner 


enjoin picketing which violated federal labor 
law, provided it could be shown that the 
employer's interstate business volume fell 
NLRB 
United 
curiam, citing the Garner case: 


short of jurisdictional standards 


The 


versed per 


States Supreme Court re 


showing 
Na- 


appro- 


there has been no clear 
that Respondent has applied to the 
tional Labor Relations 
priate relief, or that it would be futile to do 
so, the Court does not pass upon the ques- 
opinion below. of 


“Since 


soard for 


suggested by the 
State court 

should the 

jurisdiction.” 


tion 
could 
Board 


grant its 
decline to 


whether the 
own relief 


exercise its 


The muddle may clarify if and when the 


Court is asked to settle a similar case in 
which the employer actually tries and fails 
NLRB even though 


Board 


to get relief from the 


he knows he cannot measure up to 
jurisdictional standards, and then obtains a 
State court picketing 
which is taken by the union to the United 


States Supreme Court 


it decided Kinard, the 
Supreme Court granted a petition for cet 
tiorari in Capital Service; Inc. v. NLRB, 
Dkt. No. 398, limited to the following ques 
tion “Tn tact that 
jurisdiction over the subject matter was in 
the National Labor Relations Board 
[citing Garner], could the Federal District 
Court, on applic ation of the Board, enjom 
Petitioners from enforcing an injunction al 
ready obtained from the State court.” The 
Ninth Circuit had held in Capital Service (23 
Lapor Cases § 67,615, 204 F. (2d) 848 
(1953)) that a United States District Court 
had properly enjoined entorcement of a 
state court injunction against picketing in 
violation of federal law 


Injunction against 


On the same day 


view of the exclusive 
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\ detailed Supreme Court opinion in that 
case could throw light on the federal-state 
jurisdictional dilemma Eventually, 
ever, it will probably become necessary for 
Congress to speak out clearly Indeed that 
is what President Eisenhower may 
meant in his statement on the subject in his 


how 


have 


message on Taft-Hartley. 

Another case in which the Supreme Court 
could shed light on the problem of jurisdiction 
is United Construction Workers v. Laburnum, 
Dkt. No. 188, in which certiorari 
granted on January 18. The controversy 


“series ot 


was also 


grew out of an alleged violent, 
and unlawful 
against a construction company. 
brought a tort action in the Circuit Court 
of the City of Richmond, Virginia The 
trial court awarded the company $275,437.19 
damages against the union. An appeal was 
had to the Virginia Supreme Court of Ap 
peals The judgment was affirmed, but 
damages were reduced to $129,326.09 plus 
interest from February 16, 1951, in United 
Construction Workers v. Laburnum Construc 
tion Corporation, 23 |Lapor Cases ¥ 67,542, 
75S. E. (2d) 694 (1953) 
Virginia court 
and 


acts” by a union 
The latter 


malicious 


On the question 
said that 


close d 


of jurisdiction, the 


while “Congress has occupied 
to the States the field of ‘regulation of peace 
ful strikes for industries 


interstate 


W ages’ in 
” 
commerce,” it 


higher 
engaged in was 
still proper for a state court to grant redress 
for “a completed common-law tort for which 
admittedly the Act affords no redress.’ 


Supreme Court review of Laburnum will 


be limited to the following question 

“In view of the type of conduct found by 
the Supreme Court of Appeals of Virginia 
been carried out by Petitioners, 
National Labor Board 
jurisdiction over the subject 
State 


to have 
does the 
exclusive 


Relations 
have 
matter so as to preclude the court 
from hearing and determining the issues in 
a common law tort action based upon this 
conduct.” 


The 


franting 


Government is invited,” the ordet 
certiorart continued, “to submit a 
memorandum setting forth the policy of the 
National Labor Board 
to (1) the proviso in §10 (a) 

(2) other case Ss, apart trom those in § 10 (a), 


Relations in regard 


and 


Board declines to exercise its 
The 
should indicate by what standards the Board 
whether the 


in which the 


statutory jurisdiction memorandum 


declines to act and standards 


are applied by rule or regulation or on a 
case by case method.” 
Stating the fact that the 
federal-state jurisdiction cry out of clarifica- 
that should or 


problems of 


tion does not imply Congress 
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should not permit state courts more leeway it 


enjoining unfair labor which violate 
tederal 


practices 
law Unions, olf course, pretet that 
the states should have less, rather 


them An 


recently 


authority to discipline indica 
of the attituce 
the Machinist, weekly 


Association of 


labor appeared 
newspaper ot the 
Machinists 


ternational 


item said: 


‘As union members watch both Congress 
their state 


legislatures themselves vill 


and legislature, the members ot 


keep at 


members 


want to know whether vill let the 


states handle many o manage 


ment relations matters that ; w in ted 


eral | ands 


“Several 


last 


approved 


R« public an kk ade rs 
but 
the 


shifts Congress hi 


year, 
any of proposals 


made.” 


Payoff 


On 18 the Supreme Court denied 
aring in the case of Morand Brothers 
NLRB, Dkt. No. 432 
had enforced a Board 


sale ba 


January 
rT hie 
Beverage Company 7% 
The Seventh 
order for reinstatement of 700 liquor 
the ¢ 
discharged when their union started “whip 


Circuit 


men in hicago area who” were 


ng” their 35 employers—wholesal 


SAW 


liquor dealers belonging to an association 


(Whipsawing is calling surprise strikes on 
first 


ers 


one then another of a group of employ 


in multiemployer bargaining situations. ) 


court 


in the case at the circuit 
the salesmen had 
locked out Phe 
the case back to the 
that 


there 


critical issue 


level was whether 


been discharged or merely 
Seventh Circuit 


Board for 


sent 
determination of after 
that 
opinion, a “right to lockout” that was legally 
the “right to strike,” in the 
circumstances of the The latter find 
out to be did the 
strongly worded reply that there 
“right to lockout,” when the Board 


tact, 


clearly indicating was, in its 
correlative to 
Cast 
ing turned dictum as 
Board’s 
vas no 


found that the employees had been fired 


Che practical effect of the recent Supreme 
Court action is that the salesmen can collect 
$400,000 back pay for the during 
which they were off the job because of their 
The 
sum was mentioned in a January 21 item 
in the Chicago Daly News, 
that the 
the 


period 
employers’ action during the dispute 


which also said 
union’s attorney had moved to collect 


money 


Labor Relations 


than more, 


setti« 


1949 


time to 
| 


mn Apri ’ 


Local Union Wins 
Spat with Members 
Many 


i 
uUSI-Y 


vy teel that 


democrat unfair practices 


} 


llowed by adership 


attempts t 
m channels 
recent illustrates, 


unsuccessful case 


mwwever, that teclings 


ousness, 


teous indigni and recourse 


may not be enough to get a rank 


ist what he thinks he deserves 


Nn democracy 
On May 12, 1953, an election of 


vas held in the loc; ora 
uthern 


othicers 
union mh an m 
Ohio Phe 
} l Was decided t 

ida runoff election on May 27-28 
of the telt that the 
improperly Phey 


members] 


dustrial community si 
results were so close that it 
Some 
election 


filed a pro 


members was 


conducted 


test at a meeting of the ip and a 


majority in attendance vot them down 


Chey were apparently not sufficiently 


and bylaws 
hat to do 
asked the resident and other 
they 


familiar with the constitution 


of their union to know w 
The 
for advice: 


Next 


tion 


next 
otheers 


received no information 
' 


they ask« the chairman of the ele« 


abe \ 
dec icle d 


committee to hold the runoff in 


until their ould 


by “the 


When 


ance protest 


proper 


they learned ’ runoff elec 
tion was being held on schedule 
their efforts, they asked the ¢ 


Court for an injunction It was 


ce Spite 
Pleas 


granted 


ommon 


and tne election was halted after it had al 


ready begun 


tried the case on 


detendant 
provided 


the 
its merits 


Later, same court 
The position of the 
that the constitution 
remedies available to the 
had not taken advantage It 


that the ec 


union was 
dissident members 
of which they 
was also pointed out mstitution 


prohibited a member or a subordinate body 


trom appealing to a civil court for redress 
until “he or it has exhausted his or 
Oo! appeal 


tional 


its right 


under the laws of this Interna 


Union.” 

The plaintiffs replied to this by claiming 
that the 
a stay of 


constitution made no provision for 


a runoff election 
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with the union Its 
Beyer, 24 LaABor CASES 


The court agreed 
opinion, in Leahigh v 
€ 68,083, stated: 

“It is a well recognized principle of law 
that members of a Union, by adopting a 
constitution and by-laws and providing reg 
ulations for settling their own disputes, and 
by establishing their own tribunals or 
jurisdiction, become 


orig 


inal and appellate 
bound thereby and will be required to avail 
exhaust all internal 


themselves of and to 


remedies provided by such constitution and by 
laws before resorting to courts for relief. 
do, from the pleadings 


failed to exhaust all 
Union and 


“Finding, as we 
that plaintiffs 
remedies within the 
neither in 


have 
such 


that 


remedies are violation of thei 


fundamental rights, nor constitute a denial 


process of law, the defendants are 
a judgment in their favor upon 
Dissolution of the 


follows. 


of duc 
entitled to 
such pleadings tempo 
order +“ 


rary restraining 
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In this frame of reference, raid 


union’s jurisdiction represents 


ization 
ing another 
labor movement’s internal 


should be 


a defiance of the 


and condemned by 


government 
the public. 

The National 
vided for majority 
lying this provision 
the workers—not employers o1 
what 


Act pro 
Under 
that 
unions 
union, if any, they 
them In this frame 
longer a crime, 
Workers who 


unions 


Labor Relations 
representation 


was the theory 


are to decide 


wished to represent 
of reference, raiding is no 
but is logical and inevitable 
are dissatisfied and wish to change 
have a legal right to do so, and their move 
international should be 


raiding 


another 
The costs incurred in 


ment to 
encouraged 
by unions, employers and the public are to 
he borne by these groups as a consequence 
of the freedom of organization of the 
workers 

single 
“full 


the sharp « leay 


li the law had stated only the 
objective ot 
freedom of organization,’ 
age between the two philosophies of organ 


more obvious 


guaranteeing workers 


ization would have’ been 
Embodied within the 
aeciarations that it is the public 
the United States to encourage 
bargaining Labor have 
assumed that this meant the 
strengthening of unions, and that anything 
that their was coutrary 
to the 
frequently condemned by labor unions when 
it ordered elections in previously organized 
The union holding the contract would 
that the Board “assisting” the 


however, are 
_policy ot 
collective 


law, 


peopl always 


declaration 


union 
act The Board 


W eakened 


spirit of the was 


units, 


claim was 


A. Millis and Emily Clark 


2 Quoted by Harry 
Act to Taft-Hartley 


Brown, From the Wagner 
(Chicago, 1950), p. 179 

“Francis B. Conrad, 
and the Disaffiliation 


152 


Rule 
Uni 


“The Contract-Bar 
Cases,’ New York 


raiding union The 


merely implementing the statutory mandat« 


Board, however, was 


calling for freedom of choice 


These conflicting theories of organizatio1 
and the 


would 


dilemma tor the public 


‘J he 


the movement of 


create a 
agreement 
worke rs 


The 


workers 


Board no-raiding 


deter a group ol 
international to another 


deny the 


trom one 
agreement attempts to 


what the act specifically guarantees—the 
right to 


representative 


choose a collective bargaining 


The 


prevent the 


agreement, however, 


forming 


hand 


workers from 


the other 


cannot 
an independent union. On 
often 
tends to 
productior 
e fle 


raiding between unions involves de 


creased production and weaker 


While the 


we ak 


unions decreased 


may be negligible, unions cannot 


tively engage in collective bargaining 


secems t 


The public’s interest, therefore, 


le in a reasonable compromise between thc 


treedom of workers to choose bargaining 


agents and the stability of existing relation 
] 


ships Ihe Board has already demonstrated 


an interest In compromising these important 
The host of 


Board’s contract-bar rule 


objectives whole doctrine 


around the repre 


sents an effort to compromise these objectives 


In- addition, the Board has demonstrated 


a willingness to order elections betwee 


internationals of the same federation whe 


there is little prospect tor settlement by the 
There is every reason 


Board 


opposing 


federation 
that the 


these 


parent 
will continue to 


objectives i 


to believe 
compromise 
general public 


[The End] 


the interests of the 


versity Fourth Annual Conference on Labor 


(New York, 1951), pp. 409-455 
‘Work cited at footnote 9, pp. 25-28 
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Proposals... 
and ENACTMENTS 








Taft-Hartley Amendments 
Draw Much Fire, Some Praise 


President Eisenh« wer delivered hi 
iwaited messave ol laft Hartley 
Cong on January 11 and set off 
controversy and speculation 
erested and disinterested parties j 
question was most frequently asked cor 
cerning the proposals: How many. if any 
them will be enacted into | | 
Second Session of the Eighty 


ress 


The day he Presidential messare was 
livered, ator Smith, chairman of t 
Committee on Labor and Public Welfare 


introduced Senate Bill 2650 embodvine the 


Phe bills introduced by the ‘ ed that econon 


recommendations Voting by economic strikers. 
five TOPO str 

Senator Taft on January 26, 1953, a1 Ww itled to reinstatement be 
presumably of historical inter i 
the Administration-backed Smith 
much of the ground with which 
coautho ‘ Senate Bills 655. 
658 and 

\ brief discussion of each of the imp 
int points in the Smith bill follows 

Agency.—Union liability for the acts of Union shop. 


i. tion amusement 
\ 


members will be determined common 


: ‘ should 1 vermitted 
law rules of agen vy, and no labor orgar sah be pern re 


iZation shall be held responsible for the acts contracts des grat 
of any individual member thereof solely on 

the ground ot such membership.” (Sections 

? (13) and 301 (e).) The Taft bills did not 

nclude this. 


Secondary boycott.—Injunctions in sé 


ondary boycott cases are to be discretionar) 


Strike vote.—Thx 

instead of mandatory (Section 10 workers on the — 

eliminated.) Proposed by Senator continue the 
§ secondary boycott are to 1ag and “unless a 

! from the list of unfair labor pr: plo eligible 

tices: (1) work “farmed out’ 


employer and (2) constructio 
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activity 
(Section & (t).) 


protected, concerted within the 


Not 


meaning of this Act.” 


in the Taft proposals 


Non-Communist affidavits.—[I.xtends non 
Communist affidavit 
(Section 9 


Taft. 


requirement to em 


ployers (h) ) Proposed by 


Senator 


disclosure.—Jhe reports which 
unions are required by Section 9 (14) (A) 
(6) to file with the Secretary of Labor will 


Proposed by Senator 


Union 


no longer he necessary 


Taft. Purpose: to eliminate duplication 


14 ac 
follows 


construed to 


Federal-state jurisdiction.—Section 
quires a new subsection (c), as 
“Nothing in this Act shall be 
nullity the power of any State or Territory 
to protect the health or safety of the peopl 
State o1 during emergen 


Not 


‘Territory 
labor 


of such 
resulting from disputes.’ 


Taft bills. 


Ces 


in the 


National emergencies.—-The President may 


reconvene a board of inquiry appointed to 
study a national emergency 
for recommendations if the has not 
been settled at the time the last 
report under the present law has been made 
(Section 209 (c).) Not proposed by 


Taft. 


Check-off.—W ritten 
plovees permitting check-off of union dues 
the life of the collective 
bargaining than for one 
as now provided by 302 (c) 
Taft had proposed that employers 


strike and ask 
dispute 


board’s 


public 


Senator 


assignments by em 


will be valid for 
rather 


Section 


agreement 
Veal 
Senator 
be allowed to check off intiation fees as well 
as dues, but not fines, assessments, penal 


other payments 


Negotiation.—N either 
tive bargaining agreement shall be required 
any modification of 
employment, 


ties of 


party to a collec 


to discuss or agree to 
the and 
whether or not embodied in such contract. 
prior to the expiration of the contract 
period, unless the contract contains a re- 
(Section & {(d).) Not in 


terms conditions of 


opening clause. 
the Taft bills. 
In addition to the above provisions, 
President Eisenhower that 
the Congress study the problems of federal 
union 


recommended 


and protection of 


funds H« 


state jurisdiction 


welfare and added 
“Government should continue to search dil 


the 


pension 


sound measures to improve 


gently for 
lot of the working man and woman, mind 
ful that 
ployment 
and needs of men and women change.” 


conditions and standards of em 


change as the products, habits 


154 


lait Was 


proposals 
The 


recommended a sweeping revi 


Phe heart of the 


passed over completely coauthor ot 


had 
sion of the administrative 
Roard None ot these 
proposals was submitted to the 


Smith’s bill 


the act 
Structure of! the 
many administrative 


Congress in 
senatol 
bill differs 
it could be 
change in Ad 


the Smith 


laft recomm«e ndations, 


‘To the extent that 
trom the 
that 


ministration policy 


said there has been a 


dissentes Ss, 


There are 


however A news letter circulated among 


management of one of the nation’s largest 
} 


flatly that 


introduced “weakenin; 


1949 and n 


; 


stratagem” to fene 


corporations in December said 
Senator Taft had 
amendments” to the 


“sy 
a C4 


law in 
1953 as islative 
such time a 


letter 


off Congressional action until 
could be “alerted.” The 
Senator Taft had 


“weaken” the 


the publi 
conte nded that 
tually 


never ac 


intended to law 


Reaction.— Labor's top spokesmen lost no 


branding the Smit! 


Kisenhowert 
amending ‘Taft 
President 

after the 
“while COl 


recommenda 


time in 
Hartley as un 
Walter y 


President 


program tor 
satistactory ClO 

immediately 
that the 


1eW 


Reuther, 


said MessaLe 


spoke, 
taming a ameliorating 
anti-labor 
the gov 
sponsored strike special 


When the bill 


another CIO spokesman said 


tions, in toto does not change the 


character of the law.” He chose 
vote tor 


Smith 


ernment 
condemnation was 
made public 
of the 
a provision for government strike breaking 


Pre sick nt 


strike-vote provision: “This is clearly 


This is union busting, which 


proclaimed against during his 


‘TO Secretary 


Kisenhower1 
campaign speeches.” (¢ Treas 
joined the chorus on 
January 18, told the Women’s 
National Club: “During the 


campaign President Eisenhower also prom 


urer James B. Carey 
when he 
Democratic 
more glaring injustices 
Act so that labor would 
Yet last Monday 
recommended to the Con 
should be further 


government strike 


ised to remove the 
of the Taft-Hartley 
not be threatened only 
the President 
that the workers 


“ress 
handcuffed by requiring 


votes.’ 
The AFI 


attitude ot the 
the 


Vews-Reporter summed up the 
American Federation of 


Labor in following editorial: 


“The White 


atter a véear, 


House mountain labored and, 


brought forth a Taft-Hartley 
mouse 
the 


submitted by 


word tor piece 


“Inadequate is the 


meal, minor amendments 


President Eisenhower to Congress 
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fails to add up 
the 


“The Presidential message 
an 


law 


has 


improving 


leadership 


effective program tor 
opportunity for 


Another 
] 


been missed 


“Kor 
a careful watch on what Congress does 
with the As of this 
moment, the odds are prohibitive in Was 
lot 
Presi 


a lesson in practical politics, we sus 
st 
recommendations 
make a of 


AFL 


that the 


ington that ¢ will 


but 


ongress 
licl +} 
accomplish nothing 


l 
Me any added 


i11S iy to remove the m 


MOE 
dent Greorge message 


ajor, objec 


tionable features of the law 


There were stro views expressed from 

t Harold ¢ M« 
Association ot 
NAM 
pro 


amct 


quarters 

National 
announced 
behind the 
recommended that the 


fully 


t} 


Clellan of hie 


M 


Was 


anutfacturers that the 


idl ] } 
incly isenhower 


He 


should “more 


When 
employee should vote 
Phe 
ststrike vote 


nt said tl 


strike ? Smit! 


a yx 
the Preside 
down 
the ¢ 


had 
rere ral pol \ and 


to spe ll 


laving 
to oneress 

The bill 
strike will be a protected, concerted 
the strikers 


Smit! also provides 
activity 
te 


majority otf 
Labor pal 


only it a 


remain off the job 


lave preterred that, assumin 


Labor Law in the Making 


vote 


strike would be unprotecte: 


could not be successtully 


! only 
to 


ority of the workers voted 


work 


the N« “ 


t 


‘ 


January 
York 
contributor 


ex] ressed 


Ina 


requent 
JOURNAL, 


he strike-vote 


“The bill was obviously 
; “hee 


Extend Social Security, 
Eisenhower Recommends 


d above $ 
assistant 


caused by 


creased benefits 


atter the s 


( hange 


tatiy 


Re presel 
duced two bills, H 


ie to 


sais int 


resisted, 


la 


return 


the 
hia 
t 





State Legislatures 
Begin Deliberations 


Like all even-numbered 
off-vear for state legislative sessions 


1954 is an 
Twelve 


years, 


state legislatures, however, convened = in 
January; one meets in February, another in 
March and another in May. The 1954 law 
follows 


making schedule is as 


Arizona began a regular session on Janu 
California meets March 1 in a ses 
budget, acts, 


ary 1] 


limited to the revenue 


Sion 


urgent measures, acts calling elections, con- 
stitutional amendments, and city and county 
Colorado convened January 6; its 


limit it to raising 


charters 
even-year rules revenue 
appropriation 
the governor during the first 
Kentucky began a 
regular Louisiana’s 
regular session is the last to begin this vear 

on May 10. On February 3, Maryland 


a session limited to the budget, rev 


and measures, and subjects 
designated by 
ten days of the session 


session on January 5 


begins 


enue and financial matters of the = state 
government, emergency measures and legis 


lation in the general public welfare 

The 
sions on the indicated January 5, 
Mississippi and Rhode Island; January 6, 
Massachusetts and New York; January 12, 
New Jersey and South Carolina; January 
13, Virginia. 


following states begin regular ses 


date Ss 


Business in the legislatures will be 
more brisk in 1955 when all the states ex 
Kentucky, and Mississippi 


State 


cept Louisiana 


will hold \laska and Hawaii in- 


cluded 


sessions, 


Congress in Session 

The Second Kighty 
Congress began on January 6 and two bills, 
in addition to the ‘Taft-Hartley 
ments and the Social Security extension bill 
introduced : 2 


Session otf the thire 


amend 


1 


ciscussed above, were 


7116 seeks state supervision of union health 
their 


thei 


and welfare funds to insure honest ad- 


and to assets 
» raise the federal mini 


hour 


munistration protect 


ck, Be A ben 


seeks te 
mum wage from 75 cents to $1.25 an 


Sex differentials in payment of wages would 
be eliminated by H. R. 7172 H. R. 717] 
is intended to rid unions of Communists 
hearings on S. 2650, the Taft 


sche dul d 


Committee 
Hartley amendments, were 
begin on January 25 At the 
pected to last about two weeks, government, 


hearings, ex 


management and union representatives were 
slated to expound their views on the Smitl 
bill. The House bill on Taft-Hartley will 
have an important effect on what the Con 
It was ¢« xpected 


be Pore 


vress does to the labor act 


to be reported out of committee 


mid-February 
last 
of hearings slated 


It deals with pro 


One bil! introduced in the session 


S. 692, will be the subject 


to begin on February 23 


discrimination in employment 


hibition of 


because of race, color, religion, national 


origin or ancestry 





EMPLOYER SPEECH—A LIFE CYCLE—Continued from page 110 





Reliance on General Shoe further helps to 
dispose of a second objection to the new 
rules. In finding that an employer’s speech 
within the proseribed 24-hour period intet 
with a free election, the Board is in 
a verv real sense going beyond the Bonwit 
Teller enacting Section 
8 (c), that 
antiunion speeches are protected and could 
not constitute unfair labor practices. In 
with this intent, the Board 
such speeches, either 
In torbidding such 


teres 
doctrine For,. in 


Congress stated noncoercive, 


accord neve! 


forbade in complaint 
or representation cases 
a speech in this latter area, the Board acts 
Congressional intent, 
Section 8 (c) to en- 
compass both types of proceedings How 
justifiable on 


contrary to msotat 


as Congress intended 
Board's 


ever, the position 1s 


the basis of its own precedents, for it has 


156 


Sh ve, that 


com 


consistently held, as in General 

Section 8&8 (c) applies exclusively to 

plaint cases 
Whatever the 


Bae 
Board 


advantages or shortcomings 


in the new approach to employer 
he, these decisions em 


both the 


purpose ol 


speechmaking may 


phasize the ambiguities in statu 


tory language and legislative 
Section & (c) In its present 


opportunity t 


deliberations 
have an 
and the 
that 
struggle on the employer 
W hile 


flourish on the 


the Congress will 


both 


section. 


clarity the language intent ot 
that 


long-standing 


Only in way can the 


“tree speech” issue be stilled debate 


will understandably merits 


section, the further debate as to 
that 


acrimony 


of such a 
need create no 


[The End] 


the import ot section 


furthes 
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Books ... Articles 





CURRENT LITERATURE 
in the Labor Field 








Twenty-three Papers might work, prohibited occupations, 
] j V y U birth and minimum wages is discussed 
’roceedings of New ork niversity Stxrtl 


Annual Conference on Labor Edited by 
Emanuel Stein Matthew Bender & Com 
pany, Inc i Albany 1, New York 1953 


586 paves. $10 


The body of the work is devoted to 
state-by-state listing of the laws pertaining 
to female employment. Its stated purpose 
is ‘to serve aS a SOUTCE ol reicrence To! 


lawyers and laymen, including employers, 


hese are eventful years in the history ot to the state laws relating to the employment 


labor-management relations. One excellent of women.” 


lace for students of the labor yanoraina, 
i arse fhe authors admit that the “statutory 
now and in the future, to gain insight into . 
. va coverage of this book is incomplete because 
what has happened is to consult the an) 
e state compilations of statutes have not been 
papers in this book together with its five : 
, , ; indexed with an eye to this type of study 
predecessors The latest volume, like the 


others, is a repository of the thinking of an Rounding out the book are a few excerpts 


u oO | S lus 
eminent group of government officials, acad trom federal statutes on the subject, plu 


emicians, practitioners and representatives pertinent extracts trom the charter of the 

of management and labor on the events in Organization of American State 

the labor relations field during the veai ganic statutes of the Inter-Americ: 

which preceded the Sixth Annual Confe mission of Women, the UNESCO consti 

ence on Labor at NYU last spring tution and the United Nations Charter 
Labor men will find it valuable in its 

entirety; everyone who has anything to do Question-and-Answer Booklet 


with labor, from whatever standpoint, will 
Guide to Pension and Profit Sharing Plans 


Robert S. Holzman. Farnsworth Publishing 
4 { ompany, Ine ; spect Avenuc 
In Re Distaft Poy + yess Rae Sigetoape ss 
State Laws on the Employment of Women $] 
Edith L. Fisch and Mortimer D. Schwartz 
The Scarecrow Press, 3341 Prospect Av ; , i | 
enue, N. W., Washington, D. ¢ i953 


pares 


find something useful in it 


niversity Graduate 

Business Administration, is the 
‘ of this little book Professor H 

) t } t on 

Discrimination in employment nthe on diame dhe heel anak We 
grounds ot race, creed or colo} 1s under 
: questions about sucl pro. 
fire from many quarters these days Vhis 
little book levels its attack upon another 
kind of discrimination—that directed at fe 


as pensions and profit sharing, 
vides the answers and that 
male workers, 


The brief introduction deals with the over 


The Paycheck 


ing antifemale discrimimation in protessional 1954 Pay Alman Willian 


all choice-of-employment picture, pinpoint 


education, on wage scales and by unions Lasser and Walter 
Protective state legislation in the fields 


of maximum hours, rest and meal periods, 


Books .. . Articles 





There are about 60 million people, more 


or less, in these United States who are con 
cerned with the shrinkage of the old pay- 
check through inflation, taxes, the high 
cost of living and other factors 
60 million—plus three 
stretching the old paycheck a little 
The three—William J. Casey, J. K 
and Walter Lord combined 
talents to produce this 
with 

bonuses, 


are concerned with 
further 
Lasser 
have their 
“report” on what 


others are doing such pay gimmicks 


as vacations, pensions, insurance 


and stock plans 


Tax Guide 


1954 United States Master 
Commerce Clearing House, Ine 
Michigan Avenue, Chicago 1, Illinois 


$16 pages. $3 


This volume conserves time 


Tax Guid 
214 Nort! 
1954 


and protects 
agaist overpayments and mistakes in pre 
paring 1953 income tax returns and in han 
dling 1954 tax questions. Based on Internal 
Revenue Code Treasury 
as amended to date of publication, and con 
Court and ‘Tax Court 
“guide” will prove 
It con 
explanation of federal in 
affect individuals, 
estates and trust 


Thoroughly 


and Regulations 


trolling Suprems 
decisions, this depe ndable 
an excellent desk or brief-case aid 
tains a complete 
come taxes as they 
partnerships, corporations 

It reflects new Regulations 118 

indexed, it includes rate tables, withholding 
tables, lists ot deductible and 


nondeductible 


and ( he« k 


items 





ARTICLES 





Low Ceiling for Flying Pay Sines 
controls by 
1953, 


the demise of wage Presidential 


February 6, been 
administration of sucl 
W age 
industry, however, has come in 
little attention Chis 


filling in of that gap in the 


fat on much has 


written about the 


controls generally stabilization in 


the airline 


for relatively article 


is a welcome 
literature of recent wage dictation by 


government. 
The 
study 


authors have made and recorded a 
that, though 

readable, will serve as a concise history of 
this Their analysis 


contains conduct of 


short and interestingly 


separate control area 


meaty advice tor the 


should their imposition ever 
Soffer and Brown, 


Airline 


and 


such controls 


become necessary again 
“Wage Stabilization in the 
try,” Journal of Air Law 


Summer, 1953. 


Indus 


Commerce, 


158 


The same 


Journal, No, 3, 


Taft-Hartley Advocate Speaks Up .. . 
The Labor Management Relations Act, 
1947, has been the recipient of more brick 
bats than possibly any statute in American 
The author of this article, how 
ever, is a strong pro-Taft Hartley 
His paper contains a step-by-step analysis 


history. 
an. 


those provisions of the law 
elim 


and detense of 
which its enemies would change or 
inate There is also a detailed attack upon 
the substitute which anti-Taft 
Hartley forces have Richardson, “The 
Taft-Hartley Act—Punishment or Prog ‘ 
Kentucky Law Journal, November, 1953 


provisions 
urged 


ress,” 


Grievance Machinery in Western Ger- 
many arbitration is, its 
use as a tool for the labor 
widespread as Amet 
think In 


settlement 


Ancient as 
settlement of 
grievances 1s not as 
icans accustomed to it may 

Western Germany, for example, 
of labor disputes by voluntary arbitration is 
even 


indeed, it is not 


he workers ot the 


almost unknown 
understood Instead, t 
West German Federal Republic who have 
employers take 


against them 


local 


by appointe d jud res 


ericvalces 


them to a labor court presided ovet 


These impartial jurists 


have the assistance of a representative ot 


a member of a management group and a 


a tripartite “board” consisting 


union, so that 


ot three persons decides each case 


( uriously, the Sse courts do not heat col 


troversies over the 
handled by 


parties, by 


terms of new contracts 


Phes« are direct negotiation 
between the mediation or, in a 


few instances, by voluntary arbitration 


his short but fact-packed paper explains 


the German tradition that laws and a sys 
handle labor disputes are 
involved to the Amer 
The 


dispute could 


courts to 


hy everyone 


tem oft 
preferred 
brand of grievance machinery 
that the 


upon a 


ican 
idea parties to a 


agree private arbitrator to settle 
their differences appears to many Germans 
as quite incomprehensible. Some expressed 
write! 


these 


amazement when the 


how in the United 


adjust d l V 


considerable 
told 


matters 


them States 


private persons 


were 
selected by the parties.” 

The author 
Gserman tradition, their method may well be 
One with the 


concludes: “In view of the 


the best for them tamuiliar 
however, 


least, the 


American method and _ tradition, 
cannot but feel 
private, non-governmental solution of thes« 
Handsaker, 


Arbitration 


that, for us at 


problems is much superior 


Courts in Germany,” 


1953 


- | ab Tr 
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Rank and File 





News of Work 
and Working People 





Meetings of Labor Men 


Industrial Relations Center, University of 
Minnesota.—The Sixth Annual Labor Cor 
will be held on February 18-19 
Information is obtainable from the Center 


Minne 


rerence 


for Continuation Study, University of 
sota, Minneapolis 14, Minnesota 
Midwinter Personnel Conference, Amer- 
ican Management Association. 
conterenc¢ is scheduled to mec 
15-17 at the House 1 
“Labor's Demand tor the 
Annual Wage” and “The Outlool 


in the Taft-Hartley Law” are 


Ihis semi 
annual t 
February Palmer 
( hicago (,;ual 
anteed 


many topics to be discussed 


Section on Labor Law, Committee on 
Post-Admission Legal Education, Associa- 
tion of the Bar of the City of New York. 

\ discussion of Cyrus S. Ching’s book, 
Review and Reflection: A Half Century of 
Labor Relations, will be held by the 
on February 10, 1954, at 8:15 p. m. The 
the offices of the bar 
14th Street, New York 


Levitt will 


section 


meeting place will be 
association, 42 West 
City. Section Chairman R. A 
be moderator of the panel consisting of the 
author, John H Morse, 


and Herman E. Cooper, 


Oldest Union 


Washington typographers’ loca! cele- 
brates 138 years of continuous exist- 
ence with birthday party. 


On January 7, 1815, 


management counsel 


labor union counsel 


America’s “oldest labor 


union,” forerunner of the present Column 
Pypograhical Union, No 
in Washington, D. C. On that day its mem 
bers adopted their first constitution and by 
first 


charter 


101, was organized 


laws and elected their otticers lex 


ander Graham was _ the president 
organization has been in con 


Jesse B 


first president 


| he pioneer 
tinuous existence Doday, 


Manbeck 1s its 


since 


seventy 


Rank and File 


rd lar 
900 brancl 


graphical Unio 


Strikes 


Idleness caused by work stoppages de 
clines in 1953, because there was no 
large, prolonged or nation-wide strike. 


tal number or mat 


labor Manaycment 
work stopp 
million, less t 


The big 


gure was the smallest 
1951. wl 


million 


except 
22.9 man 


number of workers involved in 


pages also showed a sharp drop 


compared to 3.54 million 


lhe number ot strikes 


Sil tly below 


195 ? 


Was only 
9,117 for 
I wentv-eight 
10,000 or more wor 
in the construction 


mobile manutacturing, 
and tel 


2% big strikes 


each im the rubber 


Twelve of these 
an a week, bu continued 
a month 
nstructiol 
phone imdustry 
bigwest 


h 








man-days off the job, was in the Californi: 
By there 
were six disputes in this category in 1952 


construction industry contrast, 


i 


Fourteen of the big strikes involved AFL 


unions. CIO unions were involved in 11. Four 


involved independent or unaffiliated unions 


Tax Relief 


President Eisenhower asks for relief on 
fringe-benefit and pension taxes. 


25 recommendats 
delivered to 11 


the tax 
Kisenhower, 


Two ot 18 
President 
Congress in the budget message of Januar 

21, 1954, are of special interest to employers 
They 


sunplification 
The text oO 


and employees cover taxation 


fringe benefits and of 


pension tax structure 


recommendations follows 


“Medical Insurance and Sick Benefits for 
Employees. and other plans 
adopted by employers to protect their em 
the 
encouraged by 

in the 

that the 
providi 


Insurance 


sickness should 
removing the present ur 
law It should be 
employer's share of the 
pre 
treated as mecome 
habl tax 


to medical and 


ployees against risks of 


he 
certamiies tax 
mac cl at 


costs ot such tection on 


basis will not b 
the 
| 


This principle should be applied 


Lroup 


on which eniployee 1s for 
hospital insurance as well as to a full or par 


tial continuation of earnings during a sickness 
There should be 


between plans insured with 
those 


no tax discrimination 
outside in 
financed «i 


\t present, payments 


an 
surance and 


rectly by the employer 


company 


received by a person while Sic k are entirely 


nontaxable if made under an insured plan 
This makes it possible for a person subject 
to high tax rates to have a much larger net 


while sick leave than while at 
work. To prevent 
that a limit of 100 dollars a week be placed 
but this exemption 


only 


INLCOTTNG on 


abuses, I recommend 
tax-free benefits, 
he 
certain general standards 

“Pension and Profit-Sharing Plans for 
Employees.— Tlie for qualifica 
tion for special tax treatment of employers’ 
pension plans are too involved Such plans 
are desirable | that the 
be simplified and that greater discretion be 
given in for different 


groups of employees, so long as there is no 


on 


should extended to plans meeting 


conditions 


recommend rules 


establishing plans 


discrimination in favor of key executives or 
stockholders 

a future 
pension to a surviving child of 
an employee is included in the husband's 


the 


“Under present law, the value of 
widow orf 


taxable estate, even though survivors 


160 


Albert C. Beeson, 47-year-old native 
Missourian, has been named by 
President Eisenhower as the fifth 
member of the National Labor Rela- 
tions Board. On January 20 he ap- 
peared before the Senate Committee 
on Labor and Public Welfare, and 
received its approval on January 26 
by a narrow seven-to-six margin. 
He had been the industrial rela- 
tions director of the Food Machinery 
and Chemical Corporation at San 
Jose, California, and a lecturer on 
industrial management at Stanford 
University. He succeeds Paul L. 
Styles, who resigned. For the first 
time in its 18-year history, the NLRB 
now has a majority (Chairman Farmer 
and Members Rodgers and Beeson) 
appointed by a Republican President. 





not live to receive the full benefits and 
be no cash available to pay 
recommend that value should 
an but that the 


to on the pen 


Thay 
there the 


ta | 


Wiay 
such 
not be included in estate 
tax 
that it 


receiving it 


survivors continue 
the 


person 


pay 


sion im same manner was taxed 


to the 
“At the 


petition with 


first 


same time, to avoid untair com 
ordinary taxpaying businesses, 
that 
Same manner aS tax-exempt 


They should be 


to rules in regard to percentage distribution 


I recommend trusts be re 


the 


pension 


stricted in 
foundations also subject 


of their assets comparable to those applving 
to 


Regulated Investment Companies.’ 
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The Cover: 


Red, Blue and Green TV... 


ry 

| Hil Federal Communications 
Commission gave the red, blue and green light to color tele 
vision on December 17, 1953. A few minutes later New York 
transmitters were sending out the tricolor signals to the lucky 
few who had receivers capable of picking them up. Since the: 
color TV has widened its coverage, and receivers are in pro 
duction; some will be for sale to the public within the next 
vear. News emphasis so far has been on the availability and 
high cost of these receivers. Another stumbling block to wide 
spread transmittal of TV in color is the costliness and seareit 


of equipment for broadcasting stations 


For example, a black-and-white TV camera costs about 
$15,000; a tricolor camera sells for $79,000. That is only part 
of the story; a “camera chain” (the camera plus necessar) 
electronic accouterment) runs to a tidy $118,292. That is for 
only one camera; a top-notch station like Chicago's WGN-TY 


now operates with 22 black-and-white cameras 


Resrarcu in the infant color 
TV industry takes a much bigger investment. RCA and NBC 
alone will have spent $0 million by the end of this vear (they 
laid out $50 million in developing and introducing black-and 
white TV). Training of personnel at the station level will be 
costly too. WGN-TV’s engineering department estimates that 
it spent $5,000 per man in making black-and-white TV broad 
casting technicians out of men with GI radar and other ele« 
tronics experience How much more will have to be spent 
to teach the same men to handle color is anybody's guess 
Even the top engineering experts, who have been studying 


color TV since 1938, expect to undergo some training 


H ANDICAPS aside, color TV is 
startlingly lifelike and beautiful It won't make bad and 
mediocre programs good, but it will make good programs 
better 

The cover shows an eerie-masked technician welding the 
face plate to the main cone of a tricolor picture tube. For more 


color TV ple tures see pages 94. 108 and 123 


Photograph by United Press. 

















